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BRIEF OF PLAINTIFF IN ERROR 


I 
SOMPEMENT OF THE CASE. 


This was an action brought by the plaintiffs, 
as the husband and son, respectively, of the de- 
ceased Nettie Ennis, to recover damages for 
her death, caused by the negligence of the de- 
fendant Railway Company. The son was thirty 
years of age and self-sustaining, living in Chi- 
cago away from his mother, who was forty- 
nine years of age and lived with her husband, 
one of the plaintiffs, who was fifty-nine years 
of age, on their homestead near Bainville, Mon- 
fonaii p. 61; 70-71). As in such anwaetion 
the damages are limited to the pecuniary loss, 
clearly under this evidence the action is legally, 


ee 
practically, brought only for the benefit of the 
husband, and hereafter, for convenience, the ac- 
tion will be so characterized, and he will be desig- 
nated as the plaintiff. 


(A) 
GENERAL OUTLINE 


In the original complaint it was alleged that 
the defendant Railway Company placed, and 
negligently permitted to remain, on a certain 
public highway crossing over its right of way 
near Bainville, Montana, the carcass of a horse, 
which was an object likely to frighten horses, 
and that thereafter the deceased wife was rid- 
ing in a buggy attached to a team of horses be- 
ing driven by John Bigelow, a horseman and 
driver employed on the ranch, and that the 
horses took fright at the carcass and ran away, 
throwing her out of the buggy and inflicting 
injuries from which she died (Tr. p. 26-29). 

When a trial was had on this complaint, the 
plaintiff was unable to prove that the way in 
question was a public highway, and a variance 
was about to arise in the middle of the plaintiff's 
proof. Whereupon, the plaintiff, accepting and 
abiding by the ruling of the court, took a con- 
tintance in order to amend his complaint at his 
request “by striking from the complaint the al- 
legation that the crossing was a public highway 
and by inserting in lieu thereof allegations 
showing that Nettie Ennis was using said cross- 
ine at the imvitationvor thercletendain Ci ai 


293). 
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Thereupon plaintiff's amended complaint was 
filed and pleaded that defendent invited the de- 
Seascd to lise ine roadway (lt). 26).. Defend= 
ant moved to strike portions of this complaint on 
the ground that the plaintiff still was alleging 
that the roadway was a public highway (Tr. p. 
36-40), and in the argument thereof the plain- 
tiff disclaimed any intention to claim that the 
roadway in question was a public highway (Tr. 
p. 40), and accordingly the court allowed said 
amended complaint to stand as alleging that the 
roadway “was a way by invitation, acquiescence 
or license’ (Tr. p. 41-42). 

A demurrer was then sustained to this com- 
plaint (Tr. p. 48-53), on the ground that no 
violation of duty was shown if the way was a 
mere invited way, and thereupon a_ second 
amended complaint, the one in question now, 
was filed, which returned to the old theory and 
alleged that the way in question was a public 
highway bv estoppel and by dedication (Tr. p. 
7-14). It was on this theory that the action 
was finally submitted to the jury—that on the 
basis Of an invited way or way by license there 
would be no lability (Tr. p. 234), but plaintiff 
did not claim this, but claimed it was a public 
biemvay by estoppel (lr. p. 218). 

When this complaint was filed, thus return- 
ing to the old disproved, abandoned theory of 
the existence of a public highway, defendant 
again moved to strike portions thereof (Tr. p. 
45-59), on the ground that it was now clear that 
plaintiff intended to assert that the roadway was 


oon 


a public highway, and on the ground that the 
question as to whether the roadway was a public 
highway by being regularly laid out, by dedica- 
tion, or by estoppel, or otherwise, was ineluded 
in the allegation of the first complaint that the 
roadway was a public highway, and that at the 
previous hearing the plaintiff failed to prove 
this, and aequisced in the court's ruling that he 
could not, under the then existing pleadings, 
recover, unless he could prove this, formally ad- 
vised that he could not prove thistway a public 
highway, and eleeted to abandon that allegation 
and to amend his complaint “by striking out the 
allegation” aforesaid,,ailfeing that the roadway 
was one used by invitation or license. That, 
therefore, the question as to whether or not the 
way in question was a public highway was a 
matter which had been litigated between the 
parties, but the plaintiff thereafter, finding later 
that he had no cause of aetion on the theory of 
an invited way, was now seeking again to litigate 
the question of a publie way, from whieh he was 
foreelosed by the privilege of amendment and 
continuanee obtained at the previous hearing, 
upon his electing to abandon that trial and to 
abandon lis allegation of a public way, as here- 
imbeiore vecited (li: pe 40-55), bmi the coun 
denied the motion to strike and thus permitted 
the plaintiff to revert to his old theory that the 
wav in question was a public highway, at any 
rate by estoper ( Dir pe 59 ie) Whissicethnes mist 
eCriOk wihichiuecra oc: 


The action was thus one where damages were 
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sought by reason of defendant placing and negli- 
gently leaving a carcass near a highway which 
was likely to cause a runaway, all of which the 
defendant knew, or should have known, where- 


bv a team did run away, tle driver thereof? be- 


4 


mg “without knowledge that said carcass would 
causc sead team torun away’ (Tr. p. 12). 

Defendant pleaded a general denial and con- 
tributory negligence (Tr. p. 16-20) on general 
grounds, and also because, if defendant was 
negligent, the driver knew of this negligence and 
thrusting himself upon it, had the last clear 
chance to avoid thus negligence, and the resulting 
accident, and hence defendant's negligence was 
not a cause, but a mere condition of the accident 
aii p, 6-20). 

This feature of non-liability (at least # a 
(imestion Of tact for the jury, because plaimims ¢ 
case illustrated the rule that one who has the 
last clear chance to avoid an accident is deemed 
the cause thereof, and that a person cannot re- 
cover who, present, has thrust himself on a con- 
dition created by the negligence of an absen- 
tee) is important, as it was one ground of the 
motion for a non-suit (Tr. p. 130-131), which 
fas ovettuled (Ir. p. 131), and of the request 
for an instruction to return a verdict for defend- 
emt ( Drei. 201). 

Moreover, in this connection the court overrul- 
ed defendant's objections to the court's instruc- 
tions, on the ground that they did not cover this 
issue (Tr. p. 235), and the court refused instruc- 
tions covering this issue (Tr. p. 203-207 Request- 
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ed instructions [1A to ITE), and held that it was 
not an issue in the case (Tr. p. 223-225). For 
convenience, we will call this the issue as to 
whether defendant's negligence was the cause 
of the accident. 

These defenses were denied by plaintiff in 
Is reply ( Pram, 21-22 and abtrialiayas liad line 
Pp 00-233) and a verdict returned (li 25) 
for $8000, on which judgment was entered 
(Trp. 2+), and aswrit of error (Ir. p, 266-267) 
was sued out to review this judgment and brings 


up for review the following errors: 


(1) Wheverrorior the court im “permitting 
plaintiff to amend his complaint so as to pro- 
ceed on the basis that the road in question was 
not a mere invited way, but a public highway by 


estoppel. This error lias already been outlined. 


(2) The error of the court in overruling the 
demurrer to the complaint upon which the ac- 
fonlwas tried (lr. 15) and invover: ime sie 
objection to the introduction of evidence, because 
the complaint did not state a cause of action 
(Tr. p. 61), and in overruling the motion for 
a non-suit, and in refusing a peremptory charge. 
All these proceedings will be argued under the 
heading which indicates the ‘basis thereof, to- 
wit: No negligence shown. 


(3) The refusal of the court to charge that 
under the proof, to the effect that the plaintiff 
and the driver had for some months known of 
defendant's negligence, if any, and might easily 


have avoided the same, such negligence was not 


ee 

a cause of the accident, and the court's overrul- 
ing the objections to the court’s charge on the 
ground that it did not cover theis issue. These 
errors will be urged under the heading, **Defend- 
ant’s Negligence not a Legal Cause.” 


(4) [Errors in evidence, such as (a) the rul- 
ing of the court denying the offers to prove 
that the driver was habitually given to the use 
of intoxicating liquor to excess, as affecting his 
Eomiminitory mceloence( Ir 1.879, 130, Maa) 
(b) the refusal of the court to allow defendant 
_to withdraw a question asked the driver at the 
last trial, as to whether he had ever said it was 
a piece of paper, and not the carcass, which 
frightened the team and caused the runaway 
(Gp. 05-95) (cy the count slater refusalor dc- 
fendant's efforts to show that the driverhad made 
such inconsistent declaration )Tr. p. 132-136; 
143); (d) the court's permitting the driver's tes- 
timony at a previous trial to be read in evidence, 
without the absence of the witness having been 
sutficiently accounted for (Tr. p. 81-94) ; (e) the 
error of the court in permitting a witness, Mrs. 
Charles Allison, to testify for the plaintiff as to 
deceased having conversed after the accident as 
to the cause thereof and her not having said any- 
mine about the driver having had liquor "(liz 
p. 102-103); (4) the error of the court in refus- 
ing to allow the rehabilitation of the witness 
John Lundquist on redirect examination (Tr. 
p. 185); and (g) many rulings made on the evid- 


ence in the course of the trial, too numerous to 
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assign separately, and the misconduct, we think, 
of the court throughout the trial which oper- 
ated to the prejudice of the detendant. whereny 
also defendant's witnesses were confused, 
plaintiff's counsel compelled to make meaning- 
less objections, defendant's counsel hampered 
in the examination of witnesses and defend- 
ant’s defenses ridiculed before the jury—cer- 
tainly repeatedly commented upon unfavorably 
and improperly—by the court, so that the ver- 
dict represents rather the temporary judgment 
of the court in the condition of the court’s mind 
at the time, forced upon the jury, rather than 
any deliberate judgment of the jury. 

This last assignment of error is set forth in 
detail in the specification numbered XII, and is 
set forth pursuant to an exception to the court's 
conduct taken at the end of the trial { Pr jp 19s 
Jt will be necessary, of course, to outline the 
same in detail and therefore the brief may be 
somewhat prolonged, but we will undertake this 
task at this time. 


(B) 
MISCONDUCT “OF Thk Count 


Let us bear in mind that this is a casé where 
the horses were said to have taken fright by 
reason of the appearance and smell of the car- 
cass. The answer, as stated, denied these issues, 
and pleaded contributory negligence in great 
detail, as required by the rules of pleading em- 
bodied in the local Montana decisions. 

These being the issues, the plaintiff himself 
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had, by his testimony, sought to establish his 
Cices'r. p, Olio 7S), when defendant, in the 
cross-examination of the plaintiff, sought to 
bring out its defense of contributory negligence 
by showing that the driver was under the in- 
fluence of intoxicating liquor. It was at this 
time that the court, suddenly, and without reason 
or excuse, lost control, and first started on its 
course of hostility to the defendant, and from 
the time of this sudden and abrupt beginning, 
defendant, even in its three respectful and earn- 
ecteli pr, loz, los, 194 198) pleaduies imo 
the court, was not thereafter able to restore the 
judicial equilibrium. 


(4) On Defense of Contributory Negigemec. 


The cross-examination was continuing and 
there was no objection before the court. Sud- 
denly the court interrupts the examination and 
asks 1f there is any plea of contributory negli- 
gence (Tr. p. 78). The court, in its opinion, 
censures us for calling attention to this action, 
remarking, in its opinion, that this constitutes 
a clear challenge of its right on its own motion, 
to confine the evidence to the issues. 


We are, however, emphasizing this matter by 
reason of the fact that this action by the court, 
which we mean respectfully to designate as an 
interruption, constitutes the beginning of the 
later trouble, and should be scrutinized from 
eiat poimt Of view. Let us bear im mund also 
that the answer definitely states that it sets 


forth two separate defenses, each separately 


So 
stated and conspicuously numbered. Also the 
averments of the answer embrace less than four 
pases (ir. p 16710 20) vand two ot lesce anc 
taken up with a narrative of the ultimate facts 
showing contributory negligence (Tr. 18 to 20). 
A moment's glance would, therefore, have shown 
that negligence was pleaded in detail. 

Tite question asked by the court (Tr. jy. 73) 
also was not whether the specific fact of intoxi- 
cation was  pleaded—pleading evidence—but 
whether there was any plea of contributory neg- 
ligence at all. 

Again, on being advised that there was such 
a plea, and although a moment's glance at the 
answer would show that this plea embraced al- 
most the greater part thereof, the court hypo- 
thetically declined to recognize that there is any 
such issue, and says that ezvdeuce as to any m- 
toxvication of the driver is not “worth while 
going into,’ but on counsel again advising that 
iliere 15 stich au issue, the court recedes ( Ninn 
78-79). Little progress was, however, made, 
when an objection was made that defendant's 
questions as to the driver being under the in- 
fluence of liquor were directed to a time too 
remote 16 show intoxication at tle time of ile 
accident, and that the proof should be confined 
to evidence of his incapacity at the time of the 
accident. The court thereupon, in effect, over- 
rules the objection as made but returns to his 
former position, and excludes the evidence on 
a ground which counsel for plaintiffs did not 
have the temerity to advance, and rules that 


SS 
there was no issuc of contributory negligence 
Pieihe courtsecsar. { Ir. p.79-30)p 

We dwell upon this, as stated, because it 
marks the sudden beginning of the trouble 
which then developed Whe cold ieadine oi ire 
transcript shows perhaps merely a ruling by the 
court on a matter of law, and the manner of 
the court, of course, cannot be reproduced in 
print, and is, therefore, lost to us, but we em- 
phasize that the interjection was made by the 
court of its own motion, its ruling that contrib- 
utory negligence was not an issue was erron- 
cous, and the plaintiffs were not themselves 
supporting the court or agreeing with the court 
in this matter, or denying the validity of the 
defendants assertions that the matter was in 
issue. 

Defendant thus had difficulty in getting this 
proof as to the condition of the driver into 
the case, but it appears that the plaintiff had 
no such difficulty, for, after voluntarily at- 
tempting to confine the plaintiff's proof 
foment sthe vcourt considered (vere) tle is- 
sues, and after having ruled, without objec- 
tion by the plaintiff, that there was no issue of 
contributory negligence, or of intoxication, we 
find that the plaintiff, without any interruption 
by the court, is allowed, through the witness, 
mms Charles Allison (lr. p. 100) stom testis, 
that Bigelow, at the time of the accident, “was 
perfectly sober.” She was cross-examined on 
tims (Pr. p. 101). Again, Mrs. Katy Meimbiardt 
was allowed to testify tor the plaimtiit tat 


Bee Forse 
3igelow “was perfectly sober,” and that “there 
was no sion that he had been drinking ama 
(Tr. p. 109-110), and she also was cross-examn- 
Incd on tinea, [ieee leies 

Summarizing the plaintiff's case, therefore, 
it seems that the defendant's efforts to consider 
this proper issue were met by voluntary inter- 
ruptions by the court, not sustained by the 
plaintiff, excluding the proof, but when the 
plaintiff thereafter made the issue of intoxica- 
tion an issue in the case, there was no objection 
by the court. This is particularly important in 
tie lel or the court thereatter, mi detendant. 
case, as will be shown, still prohibiting defendant 
from making this proof. 

Defendant, really to meet plaintifiis own 
proof, afterward, in its own case, sought to es- 
tablish the driver's condition at the time of the 
accident, by proof of settled habits and a ques- 
tion on this point was objected to by plaintiffs 
on general grounds. The court sustained the 
objection and directed defendant to “Write your 
offer of proof if you think it will do you any 
good,” thus before the jury (in the light of the 
fact that the court later changed its mind and 
admitted part of the testimony) stating in effect 
that defendant was trying to introduce improper 
proof, and that whatever proof might be intro- 
duced on this matter would not, in the opinion 
ef the court, dovany good, (Ir, . 136) .it 
is reasonable and probable, in the light of the 
court's entire conduct, that the jury understood 
the remark of the court as a reflection upon the 
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defendant’s proof. The court then adds: “We 
will give you time. Jt is not admissible under 
the issues in this case’; thus again repeating 
its ruling that there was no issue of contributory 
meolicence (Ir. p, 1aG to 137) -althouehpilen ms 
emphasize again, a moment's impartial glance 
at the answer would have convinced the court 
of its error and plaintiff had still in these three 
Misiaices, reinsed 10 join im the court s cri 
and the whole matter had already been made an 
issue by plaintiff's proof. 

On the offer of proof being made the plaintiff 
objects to the same on the ground that habit 1s 
too remote, and finally, and apparently more 
under compulsion induced by the court's de- 
meanor, reluctantly includes the court’s objec- 
tion that the evidence was not admissible under 
the issues, which objection the court sustained 
Glia. 136010 137). 

Again, by another written offer in the exam- 
ination of another witness, these facts were 
sought to be elicited by defendant on this matter 
of the condition of the driver, which offer was 
also denied (Tr. p. 139 to 140), and finally de- 
fendant sought to prove the driver’s condition 
in the Town of Bainville at the time he started 
to drive back to the ranch only four miles away, 
and perhaps not more than one-half an hour 
before the accident. Here again, even before 
any question directly involving this matter was 
before the court, and again without any objec- 
tion of that nature being made by the plaintiffs 
and although the court had allowed the plaintiff 
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to cover this fully in his own case, the court, by 
Way Of anticipation, rules that the derendanm 
could not show, as a part of its case, the condi- 
tion of the driver, even that near to the time 
OF the accident, 

The witness was asked: “Did you see yourself 
where he (the driver) went during the morning 
in question just before returning to the ranch?” 
He answers: “Well, I was naturally meeting him 
around my place.’ Counsel's objection then 
only went to the word “naturally,” but the court 
save. Ot corse fle purpose Of tlisis to show 
the condition of the man at the time he left 
town. It would not be admissible to show that. 
That would not be allowable as a part of the 
Gace on ine detendant.. 

As stated, the question actually propounded 
at that time did not directly involve the matter 
ruled upon by the court, and accordingly, lest 
the court's ruling be deemed hypothetical, and 
as a step necessary in the preservation of the 
plain error thus involved in the mere antici- 
patory ruling of the court, the defendant asks 
the witness directly: 

“What was his (the driver's) condition at 
that time (just before starting for the scene 
where the accident occurred) relative to sobriety 
or intoxication ?”’ 

Plaintiffs’ counsel, now entirely under the 
moral compulsion of the court, induced by the 
court’s repeated refusal to recognize validity in 
objections actually made by the plaintiffs, and 


its repeated reiteration, without such objections 
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heing made by the plaintiffs, that such evidence 
Was not an issue, again is compelled to adopt 
the court’s view, and now again urges that the 
condition of the driver was “entirely” inde- 
pendent of any issue in the case. Though the 
issues raised in the answer are then clearly out- 
lined to the court by the defendant, the court 
sustains the objection thus forced upon the 
plaintiffs and rules “There ts no issue as to the 
intoxication of the driver” (Tr. p. 141). 

An offer of proof would, therefore, be neces- 
cary im order to present this error, and, in 4 
proper effort at the same time to withhold from 
ihe jury the nature of the excluded proof, thus 
no longer proper for them to consider, defendant 
requested an adjournment in order to write out 
certain offers of proof, and, as considerable 
{ime would elapse in writing out the offers, an 
adjournment was taken near the noon hour to 
enable the defendant to write out its offers on 
this and other matters (Tr. p. 141 to 142). 

Upon court reconvening, though the court 
had three times ruled, by way of anticipation, 
that the evidence was not admissible, and though 
the court had compelled, as we think, plaintiffs’ 
counsel finally to contend that the evidence was 
“entirely” beside the issue, plaintiffs’ counsel 
is unable longer to have the temerity to follow 
the court in this plain error and accordingly 
withdraws the objection and concedes the plain 
admissibility of the testimony. 

The court also, now taking the same view and 
realizing the extent of its error, attempts to 
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correct this error on the law and rules that evi- 
dence is admissible as to the condition of the 
driver on the morning of the accident. How- 
ever, this change in the court’s attitude was not, 
perhaps unnecessarily, accompanied by any 
frank admission or recognition of the validity 
of defendant's rights, with the intention of 
thereby removing any improper impression gain- 
ed by the jury, but, on the contrary, in defining 
its changed attitude and its ruling that defend- 
ant’s questions relating to the condition of the 
driver at the time were proper, did so in a man- 
ner which we think led the jury to believe that 
the evidence was admitted, not as of right, to 
the defendant, but rather by the grace of the 
court, a condition in the court’s attitude which 
from this time on marked the reception of all 
of the defendant's evidence. 

The court said: “Jf you have anything im re- 
lation to that at all you may proceed,” from 
which remark the jury may have understood 
that the court meant to indicate, we think, a sort 
of anticipatory lack of credence in any testimony 
along these lines, and the court’s action seemed 
to carry the possibility of it conveying a warn- 
ing to the witness not to incur the court's dis- 
pleasure in any testimony which the witness 
might be about to give on a matter which the 
court had thus for so long forbidden defendant 
from rebutting (Tr. p. 142 to 143). 

Plaintiff was also alive to the impression being 
created before ihe jury by the court's attitude 


even in correcting its own error, and remarks 
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that the defendant (by its efforts, finally suc- 
cessful, to avoid a glaring error in the record) 
has been “harassing” the court, and the court, 
far from stating that defendant's conduct has 
been apparently to the advantage of the court 
and all concerned, rather, we think, applauds 
Mlaitit s view (lr. p. 142 to 143), and dis- 
claims any knowledge of any effort having yet 
been made on the part of the defendant to show 
the condition of the driver at that time, although 
ihe last question was expressly asked on this 
matter and the adjournment was expressly taken 
fomemanlc the derendant, by an Olfer Of piroot mo 
Diecime tiie eriou( tap. 145) 

Defendant thereupon, after disposing of its 
offers on other matters, proceeds to inquire of 
the witness as to the condition of the driver at 
the time in question (Tr. p. 144 to 145). Two 
things are operating on the witness: First, the 
court's unfriendly attitude to this proof would 
discourage any witness from thus running 
counter to the court, and secondly, an interview 
by one of the plaintiffs as a neighbor and friend 
during the noon recess (Tr. p. 148 to 149). 

Accordingly, after the adjournment the wit- 
ness says first: “] cannot tell you exactly what 
Benaition he was im. He is clearly reluctant 
He is seeking to evade an unpleasant duty. In 
Wemendants silence, he adds: “He was in my 
place of business.” Asked by the defendant to 
go ahead and state all the facts bearing on his 
condition he says: “Well, I should judge that 


I knew that Jack was taking a drink or two. 
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I know that. | saw him take a drink or two. 
That is all [can states Vile icolke one on 7 
with mie. Phe reluctance (or the .yiimess aie 
testify having been shown, the defendant is 
forced to weaken the anticipated testimony by 
edging nearer to the subject and witness says: 
“He was not drunk. What I mean by drunk is 
that he was not staggering around.” He con- 
tinues slightly to resist examination by talking 
generally, without exactly describing his con- 
dition. He hesitates and defendant reluctantly 
suggests that the witness should not hesitate 
to tell whatever he knows, and thereupon the 
witness, still averse to giving a conclusion, nar- 
Fates the saloons he and the driver visiteda( 7 
p. 145-146). 

Not having yet been willing to testify directly 
in response to the questions propounded or as to 
the condition of the driver, the witness is then 
asked to describe the driver's condition in the 
language of the street, and the court sustains 
an objection that the language of the street is 
“incompetent,” and although plaintiffs’ counsel, 
appreciating the difficulty of getting facts from 
a reluctant witness, saw no ground of objection 
because defendant was now reluctantly being 
compelled to venture towards, but carefully 
keping off of, the ground of leading questions, 
the court again ignores the objection as made 
and remarks: “This man has been liquor deal- 
ing and has seen men drunk. He can tell 
whether a man 1s under the imilience on liquer 


or drunk without being urged strongly.” (Tr. 
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p. 145 to 146). Finally the witness answers, 
“Well, as near as Ian describe it, I would put 
it this way. He was not drunk, but feeling good. 
uliatas bout as close as | canicomie 10 it.” 

In its last effort, now necessarily direct, de- 
fendant asks whether the witness Had not, out of 
court, described the driver's condition as “‘just 
short of a good start for a spree,’ and the wit- 
ness pertinently replies, in describing his condi- 
tion, “Well, if he was feeling good, I suppose 
if he had stayed there, why naturally he would 
have wound up m a spree.” Thereupon the 
court again without any motion to strike, or 
other matter being before it for ruling, remarks 
eatically: \ ou will have to explain to ihe jury 
a leTe the man started from (Tr. p. 146 to 
147). 

The witness not having.directly answered th 
question, it is repeated (‘Was that the expres- 
sion vou used to me that he was just short of a 
good start for a spree?’'), and the question, as 
a question to refresh a witness’ recollection, is 
ohjected to “as immaterial,” on the ground that 
lie plaintiffs “were not there to keep track of 
the witness,’ and the court sustains the objec- 
tion. An offer of proof is necessarily made 
accordingly and the court rules, according to the 
hill of exceptions as prepared from the stenog- 
raphers notes and settled and signed by the 
court: “/ don't sce that it would enlighten the 
gry any if hie did sce him drunk.’ This 1s 
[aver corrected Iby ihe court after the settlement 
of the bill (Tr. p. 147) so as to strike out the 
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word “drunk” and substitute the words “at that 
stage. In any event the ‘commicntewase. 7 
think, improper. 

The cross-examination of the witness then re- 
vealed one apparent cause of his reluctance, in 
addition to his fear of incurring the court’s hos- 
tility, for the transcript shows that during the 
recess, he had been interviewed by one of the 
plaintiffs. 

In his cross-exaimination he was confused by 
=z two questions being propounded to him at 
the same time for purposes of impeachment, one 
of which was an erroneous narrative of his 
testimony (Tr. p. 148). His attempted answer 
to one of these questions thus propounded at 
the same time was directly responsive, yet he 
was censured by plaintiffs’ counsel for not re- 
sponding, and defendant's effort to protect him 
in his rights does not meet with any approval 
from the court (Tr. p. 148). Out of the con- 
fusion finally emerges a statement by witness 
that during the recess he had told the plaintiff 
that, ds to whether the driver was drunken 
sober, he was not positive, and that it was so 
long ago that it was pretty hard for him to re- 
collect the condition the driver was in, but wit- 
ness knew that the man had some drinks (Tr. p. 
148 to 149). 

In his cross-examination the witness was 
frank though the examination was severe and 
the questions confusing. Defendant's counsel, 
not being sure of the scope of the answers and 


gathering that from the cross-examination, there 
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might be some inconsistency, sought, on redi- 
rect, to review the witness's cross-examination, 
and give him an opportunity to make any ex- 
planation of any inconsistency if he desired.’ 
On objection being made counsel advised the 
court that the question was propounded in part 
in order to clear up a confusion or misunder- 
standing in the mind of defendant's counsel as 
to the meaning of the eross-examination, but 
iemcourtedecined to pemmt i remarking = 1 
don't think the jury is in any doubt about it” 
Giz plo to 153). 

Counsel offered also to get from the witness 
any explanation as to any possible inconsistency 
in his testimony, but the court declined to allow 
it, thus leaving the jury, perhaps sharing coun- 
sel’s confusion, since the cross-examination in 
the record shows that there was no real or sub- 
stantial conflict. If the witness had, however, 
stated on redirect that he recognized no incon- 
sistency, that what he meant at all times was 
that he was not positive exactly as to whether 
the man was drunk or on the border line, but 
that he did know that the man was feeling good, 
or words to that effeet, the confusion might 
have been clarified. This might have been the 
testimony of the witness, but the court would 
not permit “rehabilitation on redirect examin- 
ation, or explanation to be elicited by even the 
most indireet questions. 

Thus it was that throughout the trial on the 
issue as to the intoxication or impaired condition 
of the driver's mental faculties, the defendant 
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was repeatedly hampered by the court's action, 
sometiines involving positive errors, ewer cor 
rected, sometimes involving errors which the 
court corrected in, we think, an entirely un- 
gracious manner, leaving an impression with 
the jury that defendant's evidence was admitted 
almost entirely by the grace of the court, some- 
times involving matters of form resting in the 
discretion of the court, with the discretion al- 
ways unnecessarily exercised adverse to the de- 
fendant. The court's manner was, we think, 
always hostile and severe, hampering counsel 
and discouraging the witnesses. Many of the 
court's rulings were on the border line of dis- 
cretion and error: possibly today only a few 
instances are sufficiently serious to constitute 
reversible error as a single ruling, but certainly 
as a result of the combination thereof the jury 
were undoubtedly prejudiced against this phase 
of defendant's case. 


But, not content with these remarks in the 
course of the trial, as to the driver’s condition, 
the court, in its charge, commented on this phase 


of the case as follows: 


“In reference to that (the contributory negli- 
gence of the driver) all the court has heard 1n 
the way of evidence is that Bigelow had been 
drinking that day. A drink or two seems to be 
all the direct evidence. Possibly you would say 
one drink is all that is actually proven, but it is 
for you to say because the witness Hubener was 
defendant’s witness and if he is in doubt you 
have the right to take the most favorable view 
of the evidence for the plaintiffs. There is 
other evidence that witnesses smelled liquor on 
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Bigelow's breath; one saw a bottle in his pocket. 
It would he a fair inference that it was a bottle 
of liquor of some kind. There is not much 
evidence from which you might infer negli- 
gence on the part of Bigelow; at the same time 
the court will leave it to you to say.” 


“In my opinion the evidence of contributory 
negligence would be very slight, but you are not 
bound by that opinion. You have the right to 
mrer it from the fact that Bigelow lad some 
drinks, but / iinagine most men take a drink or 
wo occasionally. ‘lr. p. 223 to 224). 

ite sconrt. tans says tliat ine evidences a: 
Bigelow’s being at all under the influence of 
liquor was slight, yet the witness Hubener, 
though a friend of the plaintiff himself, with 
the Hubener and Ennis families intimate, says 
that Bigelow was feeling good when he left 
town, and the witness Torqueson, a disintersted 
witness, who was present at the scene of the 
runaway, says he smelled !iquor on the driver's 
breath (Tr. p. 166 to 167), and John Lundquist, 
a banker, lumberman, general country merchant 
and rancher of that community, noticed a bot- 
tle in the driver's inside vest pocket, immediately 
amer tie accident (P. 179). And the wlhiole 
subject of intoxication was of sufficient 1m- 
Pertanee to justity the court at the very close 
of the plaintiff's case, again of 1ts own motion, 
to ask the plaintiff, on a subject not discussed by 
the plaintiff in re-opening his case, whether, an 
femeenndea bali atter the accident, whem tle 
witness first saw the driver, the driver was then 
under the influence of liquor (P. 197). 


And finally, in its opinion, on the petition for 
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a new trial, the court completely reverses itself 
and says that “there was no denial that the 
driver drank.” =IJt will be noticed, however, tliat 
in the case as presented to the jury, plaints 
witnesses denied that there were any signs that 
he had been drinking and the driver himself 
testified in his testimony, read in evidence, that 
he had not been drinking any that day (Tr. p. 
DONk 

Lastly, though the driver, charged with the 
responsibility of having the safety of the wife 
of his employer entrusted to his care, in the 
management of his horses so far violates that 
trust as to drink intoxicating liquor while on 
duty, this conduct, repeatedly the subject of 
adverse comment in any suit involving negli- 
gence in the handling of horses, is (unless we 
are stating the matter unfairly or too critically) 
glossed over by the court on behalf of the plain- 
tiffs with the statement that “everyone takes 
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a drink or two,’ an attitude, we believe, which 


tended to minimize the driver's fault. 
(B) The Carcass Did Not Cause the Runaway. 


The second defense related to the carcass as 
an object likely to frighten horses by reason 
of the odor said to be given forth by it, or by 
reason of its position. The plaintiff seemed to 
take the position that it was the odor from the 
carcass that seemed to make the trouble (P. 
68 to 69, p. 7+ and 84). The plaintiffs’ wit- 
nesses had testified that on several occasions 


they had passed by and their horses had been 
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frightened to some extent. Defendant was en- 
deavoring to show the contrary. 

For this purpose the witness Provost was 
called. The transcript shows (Tr. p. 161 to 162) 
the extent that he was worried by the court's 
prior demeanor. Uncertainly, after having tes- 
tified that he used the crossing, he testified 
that he could not recall any particular use he 
had made of the crossing near where the acci- 
deur happemcd at the time of tle accident as ko 
Temresimnis wecollection and to renin ingen 
lis statements out of court that at the time he 
was seeding a tract of land near the crossing, 
which necessitated his using the crossing daily 
with horses at that time, he was asked whether 
there was any reason why he would cross at 
that time, more than at any other time. This 
is objected to as “vmmaterial’ and the objection 
iccmsrammed. (Ir. p. 155). he courts rulimes 
are unfriendly and generally adverse. At any 
rate the objections and rulings are so numerous 
as to impede progress. Defendant tries to get 
the facts without reminding the witness, each 
question being objected to, and finally -the ques- 
tion 1s asked as to what time seeding would take 
place there, but the entire effort, either most 
indirectly or directly, to refresh the recollection 
of the witness is subjected to a running fire of 
objections sustained by the court, though it is 
inconceivable that any of them were well taken. 

Pera cxamiple of ihe extent (6) wlitch tis 
criticism is justified by the transcript, we note 
the following: 


Gs 

“(), -Is there anythine, QM Provost. tiem 
would refresh your recollection and enable you 
to testify as to any use of that crossing from 
April lst to the Psi” 

Objection: “We object to that as leading and 
suggestive.” 

“Objection siistomned, Via. 156.) 

Bets bear i) mini “that tise aitinescea. 
shown by the transcript to have been affected 
by the court’s attitude to such an extent that on 
cross-examimation, when asked whether he was 
not a “standing witness” for the Rathvay Com- 
pany, dazed, he answered “Yes,” though proof 
showed that he had never been a witness except 
im a2 sinele instance, at which time he wasean 
eye-witness (Tm. p. 16) to 152). The ayitmcss 
knew the Ennis horses and was asked to de- 
scribe the skill necessary to handle them, but 
this was objected to as “incompetent, irrelevant 
and immaterial,’ and the objection was sius- 
jawed. Uhe driver Bigelow had testitied hy 
deposition that the horses were as gentle as 
kittens, and to bring out the antithesis the 
witness was asked whether “you could sav that 
those horses could be described as kittens,” but 
on objection that this was not “competent or 
material,” the court rules adversely and on an 
offer of proof being made, the court rules am- 
higuously and impatiently that this is not com- 
petent, but that the witness might describe what 
he knows of tlre horses (11 pp, 15/7 tows: 
The witness is then asked whether he would call 
the animals bronchos, and this question is 
objected to as leading. The transcript shows 
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that something had happened which made the 
witness's answers short and confusing, and that 
counsel for defendant was surprised and was 
leading only heeause necessary and partly to 
advise the court of the anticipated proof, in 
order that the court would admit the same. 
When the court, however, sustains the objection 
on the ground that the question was leading, 
a most reprehensible habit, counsel endeavors 
to excuse this action on the ground that the 
leading of the witness has been necessary, but 
the court rules that no argument is wanted. 
The court having thus ruled im the presence of 
the jury that the defendant was guilty of repre- 
hensible conduct in asking a leading question, 
counsel 1s about to apologize for this seeming 
misconduct and to assure the court that the 
leading question was propounded in good faith, 
bite the court, Mot perutting this, imterjects, 
without, we think, any Justification, a severe 
reprimand in the presence of the jury for thus 
merely endeavoring to explain to the court that 
the propounding of a leading question was not 
intentional misconduct and was undertaken only 
because deemed proper ad necessary by counsel 
in order to elicit any testimony from the wit- 
mess) (lin p. 158). Qs Uhat the reprimand thus 
adnimnistered in the presence of the jury was 
unnecessary is perhaps illustrated by counsel's 
immediate apology to the court (Tr. p. 159), 
necessarily accompanied, however, by a respect- 
Pileeiegtest fOreaie txception to" the courts 
remark. 
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The court then sustains every objection to any 
question to refresh the recollection of the wit- 
ess, OF imeet the surprise of counsel, The wie 
ness is asked: 

“Did you describe those horses as rather wild 
and hard to handle?” To avoid incurring dis- 
pleasure at the hands of the court ihe question 
is in fact broken up by, sounding of the court's 
view as to its propriety. Such a question is 
objected to as “hearsay, leading and immaterial,” 
though the conduct of the driver in handling 
the horses was directly in issue. The court nev- 
ertheless sustains the objection, but says that in 
the event surprise is claimed, or if it is desired 
fo retresl the recollection of the witicss ire 
testimony is admissible; otherwise not (Tr. p. 
150). Unable to understand the ruling in tliat 
the objection was sustained counsel makes an 
offer accompanied by an acceptance of the 
court's view that leading was necessary to re- 
fresh the recollection, and by reason of surprise, 
and then the court reverses itself and again 
sustains an objection that the offer was “imma- 
terial andjirreleyvant (Tr. p. 160), | Werendain 
then gave up further examination. 

On the same subject the witness John Lund- 
quist, who was a merchant, banker and rancher, 
drove to the scene oi Vile aceideneyc circ 
very crossing in question as soon as the acci- 
dent occurred. He testified that the carcass did 
not bother his horse and was not in a condition 
to bother horses. He is severely cross-exam- 
ined, and he endeavors to answer as a layman 
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would answer. He is asked whether there was 
any decomposition in the flesh at all. He an- 
swers “there was not as bad decomposition as 
there would be if the flesh had rested there in 
the warm weather of summer.’ The answer 
was directly responsive. Counsel improperly 
reprimands him, with no disapproval of the 
court, on the ground that this responsive answer 
was not responsive. “I don’t care how it would 
hey eam asiiiie was there any at all Seine 
Witness answers, “I never noticed any.’ Still 
not content with the examination counsel asks 
again, “You would not say there was or was 
moe lio pe tSO-181). 

The witness has answered every question, 
and, pressed on by another question, endeavors 
as a layman will to ascertain what is intended 
and to cover the same. He answers, as a con- 
clusive effort to express his views, “No, I 
would not. I know there was nothing said about 
emy smell that day. The answer in the first 
three words was directly responsive and_ the 
last represented merely a layman's effort to 
grasp the Situation and meet it, and yet counsel 
rebukes the witness and asks him to answer the 
question, though the witness has done so, and 
the court, without protecting the witucss to the 
extent that he had answered the question, sus- 
tains plaintiffs throughout, and reprimands the 
ReMmICSS. 

eres dont volumteer atv imiermation 

Note that the court does not call attention to 


the fact that the objection as made was not well 


taken, but that a motion to strike out part of the 
answer might be sustained on the ground that 
the witness had answered the question and then 
had added more, which the court would chose 
(> declare volunteered, [he cours ruling a. 
entirely in favor of the plaintiff and against the 
witness and is accompanied by a sharp rebuke 
for mere unintentional, natural, teclinical mis- 
conduct of a layman as a witness (Tr. p. 181). 
Mireveticct onthe jury could not haye becm nm 
adverse. 

Lastly, on this subject, the defendant called 
its section foreman, who would have occasion 
to go over his section daily from Bainville east- 
erly to and beyond the crossing. The defendant 
desirous of showing the duties of the foreman 
and his opportunity for observing the condition 
Of the eareass and the fact ttattit could ines 
give out odor or scare horses, sought to have 
the foreman describe the very limited length of 
his railroad section and therefore his increased 
opportunities to be familiar with the crossing in 
question, but without objection being made, the 
court curtails the examination and =rwles asa 
matter of fact that the foreman’s dutics would 
cover too much ground to enable him to testify 


on the matter at issue—the very fact which the 
defendant wished to disprove, and adds in sub- 
stance that the defendant must content itself 
with a mere statement from the witness as to 
whether or not the carcass gave forth any odor, 
and that the defendant could not show in its 


own case that the opportunities of the witness 
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for observation were good. That this could be 
done only by the plaintiff “if the plaintiff wants 
ieee ii Says the cout: 

“You needn't go into details. If the plaintiff 
wants to examine him he can. All his dutics 
would cover too much ground for this particular 
pompose ir. p. 19040 19). 

Wie citect of this ruling=was tnateiic de 
fendant was not allowed to show the duties of 
the section foreman bearing on his opportunitics 
to observe, but as to such important matters to 
the defendant, the defendant would have to run 
the chance of the plaintiffs cross-examining or 
not cross-examining the witness, and the court 
practically left the defendant high and dry in 
this proof by stating in the presence of the jury 
that the section foreman’s duties would cover 
too much ground to make lis testimony of any 
avail, a fact which we were endeavoring to dis- 
prove, and particularly hinting to the plaintiff 
the lack of any necessity for cross-examination 
Gi this matter. 

Counsel, startled at @wlnig that a wimmess 
may not supplement his direct testimony by proof 
of his opportunity for observation, and fearing 
that he misunderstands the court, asks the wit- 
ness to describe his duties as section foreman, 
and, on objection being made, explains the pur- 
pose of showing opportunity to observe, but the 
Gourt, liarsl) and severe, reiterates its rulings 
and says: 


“Never mind; bring it right down to the cross- 
ime wand ii tie transaction 1S not specitied with 
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sufficient particularity that can be brought out 
on ¢Cioss-examiuation. Prove m@alat te know. 
ahout the conditions at this crossing” (Tr. p. 
LOT, 

Seeking to conform to this ruling, whatever 
it ineant (are we exaggerating or discourteous 
if we call it a mere angry ruling?) counsel 
asks: 

“Do you recall any fact which would show 


your ability to observe whether or not there was 
any odor from that carcass?” 


Objection: “We object to that as being in- 
conipetent, immaterial, irrelevant and /eadme 
and suggestive.” 

Frankly, but with entire respect to the district 
judge, we must state that the fact is that the 
court was temporarily beside itself in its op- 
position to defendant's case, and these meaning- 
less objections were not made by the plaintiff 
willingly, but only because the court is insisting 
upon some support in its actions. The court 
meets this effort to conform fo its 1rulinesby 
adverse comment: “You have asked him in in- 
finite detail now” (the transcript shows a page 
and a half of direct examination) and the court 
seemingly reflects upon the witness's testimony 
by adding: “Hie has said there was no odor: iow 
YT think that serves your purpose,” a remark 
which we think approaches dangerously near 
being nisunderstood by the jury as a severe re- 
flection and criticism on the testimony of the 
Witness aid Notas a wuling Gola Matic eol ma 
(Wie 


The defendant next desired to show by the 


meiness that a very few days before the accident 
he and his crew stopped right at the crossing and 
spent an hour there, eating dinner within a few 
feet of the carcass, and no odor was noticed, 
though manifestly a person would not cat din- 
ner ia locality such as this was claimed by the 
plaintiff to be. Defendant's efforts to get this 
testimony were met by objections of no merit, 
on which the court ruled ambiguously and 
harshly. Finally the testimony was admitted but 
only after the court had rebuked defendant's 
witness, harassed defendant's counsel in sus- 
taining captious objections and in making rul- 
ings impossible to be understood, which also the 
court refused to explain, and finally ridiculing 
the proof and admitting it, saying that the tes- 
{imony was not of the slightest importance. 

Thus the witness testified that he stopped on 
ies crossine shortly before the accident. “an 
the light of the fact that a most general question 
has been objected to as leading and the objec- 
tion sustained, defendant now asks: 

“What did you stop there for?” 

Uhis is immediately objected to as “immater- 
ie and the court sustains the objection. Des- 
erate, tie defendant offered to prove that the 
meitness and his crew in the week hefore the 
accident stopped on the*crossing within a few 
Meet Of the Carcass and noticed no odor, The 
court ruled ambiguously: “You can ask why he 
stopped there (the very question last propound- 
ed): ask him how long he stopped there” (Tr. 
p. 192.) Counsel, unable to understand the 
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ruling, inquired hesitatinely «etic: thes otter 
was (lemedMengd@is met by am caccr | Oli ces 
when the record shows that in fact the otter was 
not denied. 

Counsel for plaintiff, fearing the record, but 
hesitate to withdraw all objection, Test tne 
COUT S displeasuresbe imcurred, stated- “lilraece 
no objection to his showing that he was there a 
Week before aim tliat lie crossed tierce line 
court then adds in impatience: “The court has 
midieated that he may do so. Vihere is a Mian 
to these matters of detail.’ (The examination 
has lasted for only a page and a half of the 
transcript excluding objections. ) 

Counsel then asks, in line with plaintiffs’ per- 
nussion, how long the witness stopped on the 
crossing on the occasion referred to, and the 
witness, instead of answering by a specification 
of the precise number of minutes, describes the 
leeth of te stop by a referetice to anvevenm 
and says he stopped there during the dinner 
heur—"I and my crew eating dinner there.” 
The answer, though not specifying the minutes 
or seconds, ‘is entirely responsive as indicating 
the length of the stop, but the court, without any 
ohjection, rebukes the wititesss **You are asked 
how long you stopped there at aa time,” and 
the witness arsmers: “An hour” (Trop. lose 

Defendant next desired to show that the 
witness as foreman, in looking for gravel, had 
occasion to use a horse, riding around the 
country, and daily, sometime prior to the ac- 


cident, rode over this crossing in going and 


ee. 

returning in his work in looking for gravel. 
Accordingly he was asked: “When you would 
look for gravel, what conveyance did you use?” 
This is immediately objected to as “inimaterial.” 
The materiality would not appear directly from 
the question, for the reason that the question 
was very general, but this form was apparently 
necessary, since the most indirect and general 
questions had been repeatedly objected to as 
leading and the court had sustained the ob- 
jections. Counsel for defendant did not even 
dare to more than scarcely approach the subject 
in hand, and, worn out by the course of the 
Mia appeals respectinily to whe court; Vill 
your Honor trust me in this particular this 
time?’ but the court only scolds and conmments 
harshly and improperly on the witness’s former 
testimony, and handles questions of fact for the 
jury as decisions of law to be made by the court 
gomto the weight of tlie evidence: 


“The trouble is you make too hard work, your 
examination; too much detail. This matter of 
his traveling and stopping there for dinner ts 
not of couscquence. It was enough for him to 
stop there that long, without stopping there for 
mie purpose of eating his dinner {( Pr. p. 192): 

Finally the witness is permitted to testify that 
he searched for gravel on horseback, and in do- 
ine the work, daily rode over the crossing and 


his horse was not bothered by the carcass. 
A last, but minor matter, is found at the end 
of the court's instructions where defendant 


necessarily in the presence of the jury, objects 


to the instructions on the ground that they did 
not cover the fact that the driver knew of the 
conditions, whatever they were, at theciossing, 
and would therefore owe a duty to avoid any 
negligence of defendant, but the court, whose 
only function, we think, 1m its view, was to over- 
rule the objection, remarks to counsel in the 
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presence Of the jury: “By placing tWe carcice 
there you cannot foreclose him from using that 


road.” 
(C) MWiscellaicous Matters. 


Inthe third lace there were A eveat main, 
iuiscellaneous instances, not particularly im- 
portant in themselves, but merely illustrating 
the course of conduct of the court throughout 
the trial. They serve to explain and give char- 
acter to the above more serious action, and to 
show that, though only a few of them involved 
positive error, possibly only three ‘were tech- 
nically reversible error, the court's discretion 
was always exercised against the defendant, 
where propriety and a desire, not unduly to 
hamper or embarrass counsel, would have 
prompted rulings in favor of defendant, but the 
rilings Ob the count i the presence 0. Vici, 
were harsh and accompanied by unproper com- 
ment. Indeed, it was the courts action, ave 
think, which so often forced upon the plaintiff 
the necesity of making objections. 

As an example of one of these miscellaneous 
rulings, wemwill refer ihe comm to ile iioceede 


ings regarding the testimony of the driver Bige- 
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low. He had testified at a previous hearing and 
maisemot called as a witness at the instant trial. 
Accordingly plaintiff sought to introduce in 
evidence, by way of a deposition, his testimony 
Oecne former hearme (ir, pol). it appeared 
fiitedt the tormer hearine te detendant = net 
having impeaching testimony, was forced to 
sound the witness by cross-exaniination, to see 
whether he would concede that any impeaching 
testimony existed. He was accordingly asked 
whether he had ever made inconsistent state- 
ments to the effect that it was a piece of paper, 
and not the carcass, which caused the runaway. 
iinitinneohiected, ab tie former hearine, om 
the ground that the question was not a proper 
impeaching question, but on our disclaiming 
laying the foundation for impeachment, the court 
overruled this objection, and the witness denied 
that he had ever made any such inconsistent 
eipetient (lr. p. 93). 

In the light of this history of the former hear- 
ing, defendant at this trial affirmed that the 
witness Bigelow should be called, because his 
absence had not been sufficiently accounted for, 
and because defendant now had impeaching 
testimony, which theretofore it could only guess 
meeanc descendant advised the court that it de- 
sired to withdraw said disclaimer and withdraw 
those questions, unless the court would permit 
impeachment, but the court not only ruled that 
in the absence of a proper impeaching question 
(which, in view of the absence of the witness, 
and the change in the conditions, could not now, 


and could not at the former trial, have been pro- 
sounded), umpeacliment would not be allowable, 
but also that, though conditions had changed, so 
that defendant no longer desired to sound the 
witness on cross-exaimination for impeaching 
testimony, the question and answer thus sought 
to be withdrawn by defendant, in the light of 
the changed conditions, could not be withdrawn. 
The court accordingly, as a part of the cross- 
examination, permitted the witness (over de- 
fendants’ objection and withdrawal) to testify 
that he had always told the same consistent 
St@iy. 

Manifestly, in the light of the above history, 
the defendant was entitled to withdraw the 
question and could not have the question forced 
upon it at the trial with the changed conditions. 

Again, if it was to be admitted at plaintiffs’ 
instance, over defendants’ objection, it would 
constitute, not cross-examination, but substan- 
tive testimony introduced by the plaintiffs at the 
plaintiffs’ instance, and defendant was entitled 
to rebut the same, but the court also declined to 
pemmt the same to be rebutted) (Ui) po) am 
spite, therefore, of the changed conditions, the 
court forced Wpow the defomdait a’ question, 
improper under the changed conditions, declin- 
ed to permit defendant to withdraw the same, 
and after the same was read favorably to plain- 
tiff, and at the plaintiffs’ instance, forbade de- 
fendant from contradicting the same (line, 
132 to 135395 143 to 1 pel Goy: 

The presentation of this matter at the trial 


= 
and the outlining to the court of the above his- 
tory of the case in the course of the proceedings 
necessarily consumed a little time, and the court, 
in finally ruling that plaintiff was entitled to 
force the question upon the defendant, said, 
regard to defendant's request to withdraw the 
question : 
“The court will not permit it. Now we will 
hear what the witness has to say and bring 
a (the contradiction thereof) up later” (Tr. 
ene 
thus indicating, we think, to the jury that as 
the result of the court’s ruling, defendant had 
been thwarted in an effort to exclude competent 
testimony, but through the court’s efforts “now,” 
at last, we will lear what the witness has to 
say, which defendant has so carefully endeav- 
ored to withhold. Later, when defendant sought 
to avail of the court’s ruling, that the question 
of the right to rebut this testimony would be 
taken up when in its own case, defendant might 
seek to introduce such evidence, defendant, in 
offering proof as to inconsistent declarations by 
3igcelow, thus at the invitation of the court, re- 
newed its contention that Bigelow’s absence had 
not been sufficiently accounted for, and again 
called the court's attention to the fact that the 
above testimony had been forced into the case 
by the court not permitting the defendant to 
withdraw the question. The court's remarks, 
made in the presence of the jury, indicate some 
lack of faith in the sincerity of counsel's posi- 
tion, and now contain a direct hint as to what 
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should be the jury's final action in regard to 
defendant's defenses. 
Days the coum, 


“Vou disclaimed any intention to impeach 
Bigelow when you put to him a question which 
was not a proper impeaching question. You 
expressly said it was not for the purpose of im- 
peachment. ‘1t is your misfortune that you did 
not have the impeaching testimony at the time 
Bigelow testified. it is not the fault of the 
other side. Even the best cases” (to say noth- 
ing of the case of the defendant in this instance) 


“are sonictimes lost because testimony cannot 
bemproduced (Ur. . 133 to 13-4). 


It seems to us that the above ruling of the 
court constituted actual error. Clearly defend- 
amt was within its riehts at the first lheavmie 
and, not having impeaching testimony, and in 
the light of the driver's tesfimony in regard to 
the piece of paper (lt. p. 63, 89, Ol anda 2p 
to sound the witness on cross-examination to 
see whether the witness would state to the jury 
instances, if any, where he had made incon- 
sistent statements. This is not tmpeachment, 
but is sounding the witness on cross-examination 
for facts which almost he alone may know, and 
no foundation is here necessary: (State v. Bur- 
Tell) 27 Monte Zo2570 Pac. oe). 

But when, at the next trial, the defendant 
had impeaching testimony it was entitled, nay, 
it was its duty, to advise that the disclaimer was 
no longer true, and therefore it was entitled, nay, 
it was practically its duty, to withdraw the 
question. 


Again, when the court rules that the question 


oe) 
ameeeamswer cam tins be forced into the case, 
this should be at most as testimony introduced 
by the plaintiff and not as a part of the cross- 
examination, and in that event the plaintiff 
making it an issue and competent evidence, the 
defense was entitled to rebut it. 

In this connection we would call the court's 
attention to the remarks of the court in its 
written opinion, where the court says that in 
the course of the trial defendant made repeated 
demands that the plaintiff perform a miracle 
of instantly producing the witness, who was not 
in the state. The transcript shows that Bige- 
low's absence was accounted for by the plaintiff 
mietely by the tactitliat at the time of the trial 
he was not in Montana but probably over the 
Dakota line (Tr. p. 81). Where he was at the 
Mamet Mencase 1s seb for trial sor sviciher he 
was sent to Dakota by the plaintiff or whether 
his stay in Dakota was to be but temporary, was 
not revealed. Accordingly, objecting that the 
inability to call Bigelow was not shown by the 
ienemiact wiiton the tday wore trial iemwas ein 
Dakota, defendant, to preserve its rights, made 
formal “demand” that the witness be produced 
by the plaintiff. The court overruled this. 
Later, when that part of his testimony contain- 
ing his negation of the existence of impeaching 
testimony was read, counsel again objected, 
frankly advised that impeaching testimony: was 
available, renewed its ‘demand,’ to preserve 
its rights, that the witness should be produced 
for the purpose of impeachment, and the court 
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ruled that counsel should bring that up later. 
Thus, pursuant to the invitation of the court, 
counsel did “brite that ip later, amd tein im 
its opinion the district judge characterizes this 
as repeated demands made by us that the 
plaintit: perform a miracle; svhercns 00 dicey at 
was merely a statement aade to insure the 
preservation of defendant's rights to urge error 
in tbe premises. 

As another miscellaneous example of the 
court’s unfriendly ACHONy at the close of “ile 
case and after the court had overruled a motion 
for a nonsuit, counsel, sounding the court for 
its views on an important issue of law in the 
case as to the responsibility for the negligence 


of the driver, says: 


“T do not know what your Honor’s views as 
to the law are, but if your Honor desires any 
authority as to the principle that the negligence 
of a driver of a private velicle is imputedaig 
the occupant, | can cite to your Honora None 
tana authority’; to which the court remarks. 


“Oh, everybody knows that.” 


Statements such as these, made in the pres- 
ence of the jury, especially when repeated time 
and again, cannot but affect a jury adversely: 
Yet all defendant did was to sound the court 
respectfully on a proposition as to which there 
is some conflict in the authorities, a proposition 
also at least sufficiently worthy of consideration 
as to be the subject of careful opinions by our 
own Supreme Court and by the courts of other 


states. 
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Again, the witness John Lundquist testified 
for the defendant at this trial. An effort was 
made to discredit him by showing bias in favor 
of the Railway Company, in that he shipped 
moods a little over the detendamis Galion, 
there being no other railroad available to him. 
He was not on the best terms with the railroad. 
Te vhad a lawsuit with the railroad onceywiich 
he won, and he had claims still pending which 
mie teimord had declined to pay, and hey tecels 
tat he has been compelled to give theny up (ir. 
pelsl tois2), li any of this was discrediting 
(amleast that was the, 


of the testimony) 
“defendant was entitled fo show that no_ bias 
existed. Accordingly defendant showed on re- 
direct examination that the witness appeared pur- 
suant to a subpoena. Next defendant asked 
whether the witness had not attended at the 
last trial as a witness for the plaintiffs, but the 
court sustained an objection that this was 
“wholly immaterial” and overruled an offer of 
poor that such was the faet. 

Perhaps today, this ruling standing alone 
would not be considered reversible error. We 
mic it was, as tlie cOMil Cannot pass ou sihe 
weight which juries will give testimony. It is, 
however, highly important in the light of the 
accumulation of rulings referred to. 

Again, in the instructions, upon being called 
upon to state any objections to the court's 
charge, #® counsel called attention as a first 
Gmpectiom=to the iact that the court had) ine 
structed the jury that defendant would have 
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been negligent i the matter or (he carcass at 
was likely to frighten horses. Many witnesses 
conceded that horses would shy at a carcass. 
Pew testified that they would shy to sucli an 
extent as to rum away. Defendant asked? tian 
tlie eourt “charge “that, betore the sdetendam 
could be held negligent, they must find that 
the carcass was an object, not only likely to 
frighten horses, but to frighten them to such an 
extent that they would run away. The court 
thereupon so charges the jury, and thus prop- 
erly completes its charge, but only after fis 
proper correction urged by counsel is abruptly 
commented upon by the court as captions and 
nnnecessary, and the correction is made with the 
statement that it is mere duplication of what 
the court lind alpeady charged (ii px 232). 

Again, stich statements made by the court in 
the presence of the jury, constituting comments 
on exceptions to the charge, cannot but prejudice 
ihe jury. Experience shows that a jury does not 
relish objections being made or corrections sug- 
gested to the court’s charge. It is bad enough 
that such objections must be made in the presence 
of the jury. The court’s comments upon such 
objections sliould, imi the presence of they jie 
be made only with a proper recognition of the 
delicacy of the situation. Certainly at such a 
time reflections upon such objections are preju- 
dicial 1 fact 

Lastly, at the very close of the trial, defend- 
ant called the attention of the court to what 


the defendant conceived was improper conduct 
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throughout the trial, which might have affected 
the jury. We think the exception thus taken had 
abundant merit, but, in spite of the fact that it 
was couched in language entirely respectful, 
even deferential, the court declined to recogiise 
Gigi even ilic slightest possiviliy existed that 
the matters which we have reviewed could have 
atiecited the jury, and merely remarks again 
harshly that the defendant is privileged to take 
Rverecaccplious as ii picases, and the court at 
no time indicates to the jury that they should 
not misunderstand anything in the action of 
the court, if it seemed to them that the court's 


action was prejudicial. 
I] 


SEBCLTIG] TIS OF ERROR 
I—A 
It was error in the court to overrule defend- 
ant’s motion to strike certain portions and the 
whole of plaintiff's First Amended Complaint 
(Tr. p. 2-6; 36-42). 
I—B 
It was error in the court to overrule defend- 
ant’s motion to strike certain portions and the 
whole of plaintiff's Second Amended Complaint 
(lie p. 45-57). 
II—A 
It was error in the court to overrule defend- 
ant’s demurrer to the Second Amended Com- 
plaint herein, and it was error in the court to 
refuse defendant's request for an instruction to 


i 


retin a verdict tor tmeaiercmdait (Ii speller 


201). 
ie 


lt Was error in the court to retuse derendant<« 


requested instruction ntmbered 2C, as follows 


“Wo: ZC, 4icre, in any case, a detendam 
has negligently permitted dangerous conditions 
to exist at any place and then leaves that place 
and is no longer present and some one ap- 
proaches such ‘place and discovers, or by tlie 
exercise of reasonable diligence eee have dis- 
covered the negligence of such defendant, and 
has the last clear chance, by the exercise of 
reasonable care, to avoid such negligence and 
fails to do so, then the negligence of such a de- 
fendant is in law deemed not a cause of such 
person being myjured by such dangers but a 
mere condition or circumstance in the chain of 
events leading to such injury, and such defend- 
ant is not hable for consequences of the occur- 
renee of which its negligence was not a cause 
and in the occurrence of which its negligence 
was merely a condition or circumstance’ (Tr. p 


203-207). 
ITI—E 
It was error in the court to refuse degencd- 
ants requested instruction numbered’ 2B ya. 
follows: 


“No. 21. Even if you find that the defend- 
ant railway company was negligent in any of 
the matters complained of, nevertheless, you 
cannot reium a verdict for the plaintifis mm you 
furtier dure that (he«lecesaced sor ste plmateece 
or eillier Of tem, On any of Wise hen on ailen 
agents or employees, knew, or discovered, or 
in the exercise of reasonable care should have 
known or discovered said negligence, if any, 
of said defendant and hac the lastcclear chance 
to avoid the same and negligently failed to 


yaa 


avoid the same. If such is the case, then the 
negligence, if any, of said defendant is in law 
but a condition surrounding the accident and 
not, in law, a proximate cause of the accident, 
for no one is after discovering or having the 
means of discovering that another has been 
negligent entitled to thrust himself upon the 
negligence of another or blindly refuse to dis- 
cover the negligence of another and if he does 
so, it is, in law, his own act or omission and 
not the negligence of the defendant which is 
Wie proximate cause of the mjury (lire ps2 203- 


207). 
IV—A 


ieoectro: uy ihe court to charee the jiiy 


AS 1OllOW Ss: 


“Defendant furthermore sets up a plea of 
contributory negligence, that is to say, it alleges 
that if it was negligent in and about the situa- 
Mom or this Carcass, that when the plaintitis 
driver Bigelow took the wife through that place, 
he was negligent in his driving, and that this 
negligence contributed to the injury, and with- 
out it the injury would not have happened. 


“Now at this point comes this proposition: 
Mire isstie in reference to the contributory nmeg- 
ligence alleged against the driver Bigelew, and, 
in reference to that, all the court has heard in 
the way of evidence is that Bigelow had been 
drinking that day. 


“Contributory negligence means that a party 
who is laying a claim against another person for 
his negligence, was himself lacking in ordinary 
Eame die tor his own safety. In other words, 
even though the defendant was negligent in 
leaving tle carcass there, and even though it 
frightened the team, yet if Bigelow had driven 
with ordinary care and thus prevented the ac- 
cident, then his negligence contributed to the 
injury. Unless you find by a preponderance 
@recdterevicence that he did not so drive, why, 
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you put the question of contributory negligence 
Out on siehty (Prep 16, 225-275. 
IV—B 
It was error in the court im is charee to ime 
that the doctrine of the last chance had no ap- 
plication to this case and to limit the issie 
of contributory negligence to the method of 
driving, nd to sinstiich the jury tiapeecics 
matters of contributory negligence, such as the 
duty of the deceased not to thrust herself upon 
defendant's negligence, might be laid aside, and 
not 16 charee that the deceased had noe rein 
to thrust herself upon the negligence of the 
defendant, as the answer pleads, and the proof 
shows that whatever dangers existed the de- 
ceased and her agents knew of them, or had the 
last Clear chamec. hy tieenercise of feacoidimc 


Care, toray ord: tildenn: 


IV—C 
lt"vas cirvor m1 tie court to overmilc the iol 
lowing exception and objection to the court’s 


Glace: 


"We except further on ithe ground that alte 
instructions do not cover all of the issues. Our 
contention is that no one has a right to thrust 
himself upon the negligence, if any, of another. 
The answer specially pleads that, that whatever 
dangers were existine, the plaintifis, or their 
representative knew, and at least had the last 
clear. chance to avoil it in the exercise ornrers= 
onable care; and the proof shows that there were 
other ways by which the Ennis ranch could he 
reached, and the instructions do not cover that 
phase at all. 


“Your Honor las limited the issneronecon- 


Sigs 


tributory negligence to the manner of driving, 
enc ias not charged the jury as to the duty of 
the driver or the plaintiffs in any way to avoid 
the alleged negligence of the defendant, not ogly 
in the manner of driving, but by using another 
fol or many other respect. In fact, the com 
charges the jury that the last clear chance doc- 
trine as regards the plaintiff’s negligence, and 
any negligence of the driver, other than his man- 
ner of driving, may be laid aside. 


“By the Court:—In the light of the testimony 
as to the use made of the road, I do not think 
the driver was bound to use another road; by 
placite the carcass there you cannot foreclose 
him from using that road. Your exception will 


peenoted slr. 7, 234-235). 
V—B 


It was error in the court to refuse defendant’s 


requested instruction numbered 4B, as follows: 


“No. 4B. The railway company was not, 
in any event under any absolute duty to remove 
iemcatcass in question, 1f you find that the 
Civcass caused the rundway; it was at least 
Miccrenotmere thane alternate duty tat qs 
foesay, to exercise reasonable care to remove 
mie carcass or to exercise reasonable care to 
Se warnme of the dangers, if any, @lich 
nueht arise from its presence, if you find that 
Pion dangers existed. Aid, im this connection, 
a knowledge by any person of such dangers, if 
iver lemiaActe Ii if 1S 4 Sraciwiliat, am silie 
exercise of reasonable care, such person would 
know of such dangers, if any, would dispense 
with any necessity of giving such person warn- 


ine” (Tr. p. 208). 
VI—B 


Tiewasseuwor im tlie court to instrict the jury 
that the way in question was treated by all 


parties as a public highway, and not to define 


the measure of responsibility im the event tliat 
the jury should find that the way in question 


was merely a way by invitation. 
VIT—A 


It was error in the court to charge the jury 


as tollows: 


Dmeily tlie issnessit this case "ares lic 
defendant responsible at all for the placing of 
tis careass at ihe place where the evidence 
shows it was? In brief, it might be, did the 
defendant's railway train kill and throw this 
carcass in that position along this roadway? Ii 
that issue is determined against the defendant, 
then the next question would be, whether or not, 
in so allowing it to remain there, the defendant 
was negligent. 


“In this case, if you find that the defendant 
had killed this horse by one of its trains, and 
threw it down below the traveled part of this 
sixty-foot highway across its line, and left it 
ficre item laniary or December ini) 2 ayia 
and that when April came, on the day when 
this lady was crossing there, the appearance of 
the carcass, and the odors from it were such 
as tended to frighten the ordinary teams that 
would pass over the highway, and teams of 
ordinary gentleness and training, why, you 
would be justified in finding that the defendant 
was negligent in leaving the carcass there, under 
those cineuitistanees, (Li, 216 7mde 21 


VII—B 
It was error in the count to mstrnct theyjum: 
that the raihvay company placed) the carcase 
Mear the roadway, 11 ie whore Was lille. 
being struck by a train and thrown there, ir- 
respective of whether or not the railway company 


was negligent in the operation of the train, and 


= 8 
without proof of any act of the railway company 
justifying the submission of such an issue as 


to the placing of the carcass. 


VII—C 
It was error in the court to overrule the fol- 
lowing objection and exeeption to the court's 


charge, to-wit: 


“ii reeard to the placine of tle carcass on 
Honor has instrueted the jury that, if the ear- 
cass was placed there by being struck by a train 
that would consist of the act of placing the 
amcass.) Wve except om tle erotmd that the act 
of placing the carcass has not been proven, and 
there is no proof of such a fact. We also except 
on the ground that we should not be lable for 
the placing of the animal unless we were neg- 
ecm ihe plicino tm te tinst place: that as, 
unless it.amounts to eae My tieOpekanion 
Milne tkatiinestt weed lia pe 251). 


VIH—B 


It was error in the court to overrule the fol- 


lowing offer of proof: 


“We offer to prove by the witness now on 
Meee stand ( \Villiam Gardwer) that the driver 
Eicclow was at all times prior to the accident 
addicted to the habitual and excessive use of 
intoxicating liquors, and was, to the knowledge 
of the witness, usually under the influence of 
excessive use of liquor, sufficient to make dull 
iieeseises whenever, prior to the accident, he 
eame to Dainville at any time prior thereto six 
heutis petore the accident (Wr. p, 136), 


iC 
lt eis crior i the court to overrule the fol= 


lowing offer of proof: 


“We offer to prove by the witness now on 


ec yan 


the stand (Charles Dlubener) that or about 
a year previous to Bigelow’s starting to work 
for Dr. Ennis, Bigelow was working for the 
witness in the saloon business as a bartender; 
that witness offered during the said period to 
give Bigelow a share in the business 1f he would 
keep sober and not get intoxicated, but that 
Bigelow was nearly always during said period 
so intoxicated that he could not attend to the 
business, and finally the witness discharged 
him because the witness had observed that he 
was an habitual drunkard” (Tr. p. 239). 


IX—B 

Ii Was error ini the court to overrule ile tole 
lowing offer of proof: 

“We offer to prove by the witness now on 
the stand (Charles Hubener) that shortly after 
the accident, the witness was talking with Bige- 
low about the accident, and that Bigelow then 
told him that it was a piece of paper that caused 


the horses to run away, and not the carcass re- 
ferred to in the testimony” (Tr. p. 143). 


IX—A 

twas error in the) coum ton ley eiicmdes 
fendant the right to withdraw its disclaimer of 
any intention to impeach the witness Bigelow 
and to permit the plaintiffs to read into the 
evidence the following question propounded to, 
and the following answer given by, the witness 
sigelow: 

“(), Dic youl ever av any tine or ateam 
place, make any statement to anyone to the 
effect that this runaway had been caused by 


tie horses becouse michtened at aw picee so 
paper and not by the carcass?” 


[Poe ING, Site FET mae) 


Bee eee 
IX—C 
Tt was error in the court to overrule the fol- 
lowing objection to the admission of the testi- 
mony of the witness Bigelow on the former trial, 


and to admit said testimony: 


“We object to the admission of the testimony 
of the witness Bigelow, taken on the former 
trial, because the transcript of his testimony 
constitutes mere hearsay, and the witness Bige- 
low himself must be called, and the inability to 
call him has not been sufficiently established, 
and because at the time Bigelow was examined 
at the time of the last trial, we did not have im- 
peaching testimony, and we examined him at 
the last trial for the purpose of ascertaining if 
there was any impeaching testimony available, 
but since then we have secured impeaching tes- 


imo, (lt. jaZol ). 
X—B 
i ase crhor ime ihe cont to) permit the 
Piaintiiis to reac i evidence the following 
questions and answers in the cross-examination 


of the witness, Mrs. Charles Allison: 


SOF id Nis nis say an tines ion your at 
that time about his having had any liquor, or 
anything like that?” 

mye No, she did mot, 

“©. Did she say anything after the accident 
about him having had any liquor?” 

oe No si 

“To which questions and answers the defend- 
ant objected, on the ground that it had waived 
the cross-examination, and therefore none of 
the cross-examination should be read in evi- 
dence, and in so far as the same is adutitted 
as cross-examnation, it 1s a cross-exanunation 
as to a matter concerning which the defendant 
was forced to enter, by reason of the improper 


yas 


questions asked in the direct examination, in 
reward to ihe declaration of Witc. Etinis een 
being, at the tune the deposition was taken, no 
one present who could rule om the competency. 
of said testimony, and said questions in cross- 
examination were asked merely for the purpose 
of developing anything that 1s pretended to have 
been said by Mrs. Ennis, we thus seeking to 
sound the reliability of the witness’ testimony 
as regards the alleged conversation, and the same 
is Nearsay, mcompetent anc itrelevant “(iy 


102, 199), 
18. 


lt was error diy the “eur {to jects 
plaintiffs to read in evidence the following 
question and answer in the cross-examination 
of the witness Mrs. Charles Allison, andiaie 
overrule the detendants oljection theretou 


follows: 


“OQ. And during those conversations did she 
say anything about Mr. Bigelow having been 
drinking that day?” 

Which said question was objected to for the 
reasons set forth in the Assignment X-B. 


EG ING, Sie, Site oh mei, Ce py, MOS). 
Dalal 

The court was guilty of irregularities and 
abused its discretion in the course of the trial, 
wlereby the defendant was prevented Virom 
having a fair trial, as follows: 

“1. On the matters resting generally and as 
separate rulings in the discretion of the court, 
and on matters not of themselves separately 
assignable as errors the court ruled so fre- 
quently adversely to the defendant that though 


such rulings, as separate rulings, are not as- 
sionable as errors, the detendaimie was. ly wine 


226 


number thereof, unduly hampered in the exam- 
ination of witnesses and prejudiced in the eyes 
Gi tie jtry, 


“2. The court unduly, unnecessarily, improp- 
erly, frequently and without justification, re- 
stricted defendant in the examination of wit- 
nesses and prevented defendant from fully pre- 
senting the testimony favorable to the defend- 
ant, and material, competent and relevant to its 
defenses. 


“3. The court unwittingly ridiculed before 
the jury defendant's defense that the driver 
Bigelow, referred to in the testimony, was 
under the influence of intoxicating liquor at the 
times complained of; the defense that the carcass 
did not give forth odor, and did not cause the 
runaway; the defense that the driver Bigelow 
had the last clear chance to avoid defendant's 
negligence, if any, and every defense interposed 
by defendant by statements made by the court 
in the trial, first excluding testimony in sup- 
merteot these cdetemses, and by alterwards per- 
mitting some of such testimony to be received, 
accompanied by comments by the court, adverse 
to such testimony, and otherwise causing the 
jury to believe that the defendant's competent, 
and relevant testimony was not such, and was 
admitted merely by the indulgence of the court, 
and ought not and would not be considered by 
Pie jit, 2s aitectine tie case. 


te Uheccour: im the trial) permitted Mitsell 0 
assuine, or appear to assume, a repeatedly harsh, 
hostile and prejudiced manner towards defend- 
ant, its witnesses and its counsel, whereby de- 
fendant was hampered in the examination of 
maiimesses and prejudiced in the eyes of the juny. 


be 


e ; 
29. In other respects, the court was guilty of 
irreeularities, and of abuse of discretion.” 


epee 
‘a 
ARGUMENT. 


(A) 
Plamntiffs Effort to Repndiate Election Alade. 


When plaintiff alleged in his first complaint 
that the road in question was a public highway, 
and the court ruled at the previous trial that 
the plaintiff could not recover unless he proved 
that the road in question was a public lighway 
and that the evidence 1) to that time was not 
sufficient for that purpose, plaintiff had two 
courses open. First le could have exceptedire 
the court's ruling, completed all of his proof and 
taken a judgment of non-suit, and then had the 
Pultinc "revic\ vedi Ie desiged: Or sccond ale 
could have accepted and abided by the ruling of 
the court and been governed accordingly, amend- 
ing his pleadings and taking a continuance, be- 


cause of the changed issues. 


He elected to pursue the latter course, and 
accordingly, not excepting to, and, on the con- 
lrary, accepting the ruling of the court, amd 
secking to obtain the advantage of avoiding a 
non-suit, the plaintiff applies to the court for 
leave to file an amended complaint expressly 
striking out and abandoning the allegations that 
the roadway in question was a public highway. 
Manifestly this formal election to pursue the 
case on the theory of an invited way, and this 
formal acceptance of the benefits thereby arising 


in avoiding a non-suit, constituted a bar to any 


6 
renin) to the theory that the roadiwas a public 
highway. 

Omerwise there never would bean end to 
litigation. 

At the previous hearing the plaintiff sought 
to prove the road a public highway and the de- 
fendant was prepared to disprove it, and the 
plaintiff formally advised the court that he was 
minable to prove this, and, to get the advantage on 
avoiding a non-suit, he advised the court that 
le desires to proceed to prove that the way is a 
licensed way, but he cannot both take the benetit 
of such an election, and afterwards repudiate 
it when he finds that such second election does 
not authorize a recovery. 

In support of the proposition that the prior 
proceeding taken in this litigation estops the 
plaintiff from his present course, analogous to 
aumelection Gk vemedies Or tie estoppel rea 
former judgment, we cite the following author- 
ities : 

lGrC ve, page /c7 and 776, sul, steppe! 

Quasi Estoppel: Acceptance of Benefits :— 
i licre one having tle teht to. accept or teject 
a transaction takes and receives benefits there- 
under he becomes bound by the transaction and 


cannot avoid its obligations or effect by taking 
a position inconsistent therewith. 

Prior Claim or Position in Judicial Proceed- 
ings:—A party who has, with knowledge of the 
facts, assumed a particular position in judicial 
proceedings, 1s estopped to assume a_ position 
inconsistent therewith to the prejudice of the 
adverse party. 

‘ fuldles: a (Ceiora c\iteramicn, 225) US. aro, 

$2 Sup, Cteeot at 6/0, 56 L. Ed, 980, 


Saco) 


Davis ¥. Wakelec, |56°U aS 80-4 teu 
Seo ad ek SME ees 

Robbo Vas, Tos U5 S13 1o Sie Gian 
Vs SO Mle elis 2: 


McSweeney Packing Co. vy. Beslilim, 211 Ieab 
922, at 924. 

NIeNeil v. McNeil, 170 Fed. 289, at 290-291: 
BoC Cease: 


Shakelton v. Baggsley, 170 Fed. 57, at 59: 
Cee Om Oy ear 

Therefore, the motions to strike portions of 
the first and second amended complaints, not- 
withstanding the disclaimer of counsel then 
made, should have been sustained, and the court 
erred in submitting the cause on the basis of 
the roadway being a public highway by estoppel, 
and in not submitting the cause on the basis of 
the roadway being a mere invited or licensed 


Wiehe 


(B) 
No Negligence of Defendant. 


We contend that the proof fails to show that 
there was any negligence on the part of defend- 
amt, because wherever recovery is allewedeam 
this kind of case, the proof must show that the 
object complained of was an object, not merely 
likely to frighten horses generally, but that it 
was likely to frighten horses af ordinary gen- 
ileness, ated) then for siiclimam extent as tOmeaiee 
them to run away. 

Secondly, the proof showed that the carcass 
was between the road fences and thus on a part 
ot the woadway (lie pe 267), und icretenenen 


LA ae 

the theory that the road was a public highway, 
if it was such for one purpose, it was such for 
all purposes, and the county, and not the defend- 
amt would! be lable tor tite Comditiom or “thie 
highway, unless defendant was at fault in the 
original placing of the carcass, as to which fault 
there was no proof. 

Ws vegards the iirst defect above: noted, it 
Hseimue that the plaintifi s proot was to the ei 
fect that the horses in question were frightened 
bw ils careass and ran away, and ihat he 
thought they were gentle horses, but proof that 
in a particular instance, especially an instance 
et tlis kind, where an allesed gentle team) alters 
lavine been scared by a piece of paper but a 
inmoment before, as is admitted, ran away, is not 
proof that the carcass is apt or likely in other 
instances to frighten horses of ordinary gentle- 
ness so that they will run away. The proof that 
in a single instance an alleged gentle team was 
frightened is not proof that this is the ordinary 
or apt, or likely effect of the article on horses of 
ordinary gentleness. 

Plaintiff himself testified that he was an 
expert horseman and that, before the runaway 
he did not warn his wife of the presence of the 
carcass, and that if he had thought it an object 
likely to frighten the horses to such an extent 
that they would run away he would have warned 
het ( lr. p, 7H). 

All of the plaintiff's proof on the effect of 
the carcass will be found on the following pages 


of the transcript: 67-69, 74-77, 84-89, 99, 100, 


ie 
104, 106-108; 114-116, 137, 138, 144, 154 161- 
162, 177, 179-180, 194. 


A careful reading will disclose it is indefinite, 
and amounts to no more than a statement that 
anything may possibly scare any horse, and that 

“horses” shy at a carcass, and may run away, 
though none of the witnesses ever heard of such 
an instance before (Tr. p. 116), and as to 
whether such a fantiliar object as a carcass 1s 
apt to frighten horses of ordinary gentleness so 
that they will run away, no attempt is made to 
meet such an issue. PBecause of this want of 
allegation in the proof, the complaint, as well as 


the proof was fatally defective. 


No. Ala. Ry. Co. v. Sides, 26 So. iO: 
ena (ila, 70) Noe we 020: 

Witham v. Bangor R. Co. 52 Atl. 764. 
Paimionde vo NOX. N. Hoe Flo. Co, Glake 
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In the second place, the proot showed that 
the carcass lay between the railroad wing fences 
extending from the outer right of way line and 
the track, and therefore on the land claimed to 
be a part of the public highway (Tr. p. 67, 100, 
103, 126, 128). There was no proof as to how 
it got there, except that trains passed in the 
night and the section foreman had directed 
someone to report that it was killed by the rail- 
road, though he did not himself know (Tr. 
PAN 26-\27 ) wee ch assuming that it was 
killed by collision with a train, there was nothing 


showing that defendant was negligent in the 


operation of its trains, or in the killing of the 


4 
animals, not to mention that someone may have 
forecd {he animel om tie track alead of an on- 
coming train. It is probable that the animal may 
have simply wandered along the public highway 
and been struck by the train as an unavoidable 
accident. 

There was no proof on this, and hence there 
was no proof that defendant was guilty of any 
fault in the original placing of the carcass there, 
and clearly, if the animal was struck by a train 
and thrown into the highway without any fault 
of the defendant, the defendant was not respons- 
ible for the alleged nuisance, and, it being within 
the highway, was under no obligation to clean 
the highway of articles found there, not as the 
result of any wilful placing or of any negligent 
act of the defendant in the operation of its 
trains: if the road was a highway for one pur- 
pose, it was such for all purposes, and the county 
alone or the owner of the animal for negligently 
allowing it to run at large, and not the railroad, 
would be under a duty to remove the carcass. 

It is fair to ask the plaintiff to cite some au- 
thority to the effect that one whose negligence 
is not shown to have contributed to the crea- 
tion of a nuisance on a lughway can thus, with- 
out fault on its part, be placed in fault for not 
abating that which has arisen without its fault. 


(C) 
Defendant's Negligence Not a Legal Cause. 


Wemiicrderense that tor montis betene silie 
accident the plaintiff knew of whatever condi- 


eo 
tions existed there and did nothing whatever to 
avoid defendant's supposed negligence, we es- 
pecially imvite the courts aitentiona yWelende 
ant’s proof shows contributory negligence on 
the part of the plaintiit, Wt lso siews sii 
dlefendant’s negligence was not a cause of the 
accident, but a mere prior surrounding condi- 
tion, for it is a general principle of law that 
where ove person has been neolivent, and 
another discovers that negligence and has the 
last clear ciiance to avoid the comscquences, tem 
such prior negligence, whether of a defendant 
or of a plaintiff, ceases to be a legal or proxi- 
iiare Cause or tlicmecident, ands rather a merc 
condition. 

This rule finds illustration today more fre- 
quently when a plaintiff is guilty of negligence 
which the defendant, however, has the last clear 
chance to avoid, but examples are not wanting 
where the reverse situation has arisen. Indeed, 
the rule that the plaintiff, discovering defend- 
ant’s negligence, cannot thrust himself upon it, 
is older than the former illustration of the last 
clear chance doctrine, so often appealed tayhby, 
plaintiffs. 

Thus the famous case of Davies v. Milani, 
10 M. & \W. 546, the earliest enunciation of the 
last clear chance doctrine as applied io relic: 
the plaintiff of his negligence, is itself expressly 
based on the earlier and equally famous case of 
Butterfield v. Forester, 11 East 60, holding that 
where defendant is negligent, but the plaintiff, 


discovering it, has the last clear chance to avoid 
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that negligence, the plaintiff's own negligence 
is the immediate and proximate cause, and he 
Camilot recover. 

Now let us ascertain to what extent the proof 
shows that the present case is within this well 
Settled doctrine, In fact, the law Were is aot 
disputed. It is simply the application of the 
proof to the law. 

The proof showed that the carcass was first 
seen by the plaintiff himself at the place in 
question in the December preceding April 18th, 
the day on which the accident happened, and 
he, during January, February, March and 
April, had frequent occasions to drive from his 
ranch over the crossing to Bainville, and noticed 
iliesearcass and whatever efiect it had on hotees 
i G67, 63, 74), The driver in question laa 
been in the plaintiff's employ on the ranch and 
knew all about the location of the carcass and 
its effect upon horses (Tr. p. 84, 87-88) and the 
plaintiff, at first denying it at this trial, ad- 
mitted the truth of his testimony at a previous 
preliminary hearing, that he and the driver lad 
discussed the location of the carcass and its ef- 
fect upon the horses (Tr. p. 75-76). Everybody 
Inevedleseen the carcass (Ilr, p. 99-100, 114-120). 

So, as a first important fact, it is undisputed 
that the plaintiff and the driver, each of whom 
Mmeeie ciper slorseMci, jor weeks Mg cucn 
mouths had known of the presence of the car- 
€ass and its effect upon horses. Surely, as 


expert horsemen, they can be held to such 
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knowledge in the premises, as they say a rail- 
road company should have known. 

Notice also that in the complaint finally filed, 
plaintiff realizing this to be necessary to his re- 
covery, expressly charges that he did not know 
the carcass would cause a timaway (lin plz). 
This allegation was inserted adversedly but was 
utterly disproved; he at least knew what the rail- 
road company would know. 

Notice next that it 1s mot a case where a 
person driving along a road for the first time 
passes a dangerous object and is thereby en- 
trapped. 

Moreover it 1s not even a case where, passing 
an objcct safely for the first tinte, a person is 
under the necessity of returning the same way, 
and therefore necessarily passes it again. Here 
is a case where for months the plaintiff and the 
driver lad been up and down the road over this 
crossing and knew of the conditions. 

Again, it is of a case where the defewaant 
would have peculiar knowledge of the existence 
of the object and of its dangers; on the contrary, 
It is a case where tle plamiijy, as lias been 
shown, and will be further shown, ltad peculiar 
knowledge of the existence of the carcass, and 
as expert Horsemen (Ir. p. 6) c2) le andain. 
driver would be in a better sttiation thaineche 
defendant to appreciate the supposed dangers 
and what should be done. 

Sull again, it is not a case of a person who 
comes i contact with ain ohjech imetie coms 


of driving along a highway in the course of a 


foumnes ol some teneth.  Jiis “cercass was 
right at the plaintiff's own door, The Hanson 
and Ennis ranches on the northerly or easterly 
side of the track were not divided by any fences. 
They were practically one and the same ranch 
Miso! 22). Accordingly, we md 4 Mchipi ly) 
iiaraite; Comme irom Bamwville the voad eds 
meee ttack and is then planked! across ile 
track and then runs abruptly into the joint 
gate of the Hanson and Ennis ranches, probably 
one hundred feet from the track (Tr. p. 71, 114), 
and plaintiff's house was about 150 rods from 
tite chossine (It, p, 62). 

So, if the runaway was not caused by the 
driver's condition and contributory negligence, 
or if it was anything other than a plain accident, 
the same obligation which the plaintiff says rest- 
ed upon the Railway Company to remove the 
Cicacs Wold require hint and the driver, in the 
e<1cise Of reasonable care, to avoid detendaints 
discovered negligence, to get a pick or a shovel 
from the ranch and remove or bury the carcass, 
thus said to threaten not only their own safety, 
but tiie safety of all persons on the highway. 

So we emphasize that the dangerous object 
Was not encountered by the traveler, merely in 
the course of a journey along the highway. /t 
moomeic iigheway vigit akine very gate of 
the persons who are here saying that the rail- 
wav company was at fault. 

Still further we note that the evidence of the 
plaintiff himself showed that he saw that the 
defendant had attemptcd to do what it consider- 
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ed 1eécessary tithe premises (11 3707). aaa 
careass was burned once, but not very well ainda 
then two more attempts were made by the de- 
fendant toburn i (lrp.67, 120-12 lies Io 
Moreover dogs and covotes had later so eaten it 
up that it was practically gone (Tr. p. 68, 69, 
TOs Zyl 25) 

Clearly plaintiff saw that defendant had done 
what it conceived necessary in the premises and 
yet the plaintiff makes no complaint or sig- 
Gesious 10 tie detcndant (lr. p. 75), althouon 
he knew the section foreman well, and also the 
roddiiaster andeagent (lr (67. 73,) 30) 7annd 
the section foreman was daily up and down the 
railroad which extended right past the plaintiff's 
house (11. p..62), and the station at Bainville 
at its then new location (New Bainville) was 
where 


but a few feet westerly of the crossing, 


also plaintiff was acquainted with defendant's 
ecemtun i eheaon 

5O it 1S a case where plaintiit as am exper 
horseman knows the conditions and what should 
be done, and seeing defendant's alleged negli- 
gence, and alleged negligent attempts or failures, 
makes no complaint, and gives no suggestions, 
but thrusts himself on defendant's negligence. 

The proof also showed that there cas another 
road from town to the ranch, this road being 
but two and one-half niles longer than the one 
taken—surely not an extraordinary journey to 
avoid conditions which plaintiff and the driver, 
as expert horsemen, claimed threatened death. 
At least such a trip would not be inconvenient 


ee 
until such a time as they would make up for 
their own neglect in not complaining to defend- 
ant’s many available representatives, or in not 
themselves removing or burying the carcass, a 
condition which indeed, if as threatening as 
they allege it to be, humanity alone, and a re- 
gard for the safety of the community, would 
have prompted them to abate. 

It is true that the plaintiff said that the other 
road involved a trip of six miles which he later 
cut down to four or five miles, but when con- 
fronted with his former testimony, he admitted 
that it was but about two and one-half miles 
Iemecin( ir, pe72-73 ). 

A prettier illustration of the duty of a party 
not to cast hiniself upon the negligence of an- 
other could hardly arise. We contend, there- 
fore, that the court should have granted our 
motisn for a non-suit and our request for a di- 
rected yerdict on this ground. At least our re- 
auested instructions, numbered II-A to II-F 
fromld lave been given, but the court ruled that 
should have been given, but THE COURT 
mer TAT Iois WAS NOT EVEN 
WOesSTION OF PACT POR THE JURY eand 
overruled our objections to the instructions he- 
cause of this ruling, and because of the failure 
to instruct the jury on this issue. 

The authorities on the principles applicable 
ere re mountain meh (See notes 25 Cyve Whlic. 
1422-30, 1510-14; 37 Cyc 295-298, 314-315; 29 
(ve. 515, where there must be a thousand cases 
collected). \Ve have read a great many of these 


cae 
cases. They illustrate the absolute impossibility 
of “case law” being a practical assistance to law- 
yers Or courts, where the decisions, aie mere 
valuable because of their number and, the prin- 
ciple being conceded, they contain no valuable 
discussion. 

From these decisions both the plaintiff and 
the defendant will concede the following prin- 
Cples: (1) Vihar as plaintiit iGowimorot ede 
fendant’s negligence must not thrust himself 
pom it, DUr Mist exercise reasonable care aa 
avoid it; (2) mere knowledge of a defect or ob- 
struction in a highway is not always enough to 
establish contributary negligence as a matter of 
law im al persom whe attempts to pass it. (5) 
whether a person is negligent in attempting to 
pass a known obstruction, or in not avoiding it, 
is ordinarily a question of fact for the jury, and 
(4) where the facts are undisputed the Court 
may determine the issue. 

Wihtere the partics differ, this, and onlv 
this: The plaintiff will contend that the Court 
was right in holding that the case was in the 
fourth subdivision in the sense that there was no 
evidence that plaintiff could by the exercise of 
ordinary care have avoided the injury; the de- 
fendant, on the other hand, agreeing that the 
case 1s in the fourth subdivision, points out that 
the evidence showed, not only (a) that the plain- 
fit knew Of tre detects nnda(b mannprecianc ciate 
risks, but also (1) the following facts distingu- 
ishing the case from others where plaintiff's 
negligence has been submitted to the jury; (2) 
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that plaintiff had known of the existence of the 
Gareass for months; (3) that the dangers, 11 any 
flowing from it would be peculiarly familiar 
only to horsemen like himself, 1f to anyone, and 
would not ordinarily be known to defendant rail- 
way company, or anyone other than horsemen ; 
(4) that he knew defendant's representatives 
had attempted to do what seemed sufficient; (5) 
that he made no complaint to them of the condi- 
tion generally, or of their inadequate handling 
of the situation, and lastly (6) that the carcass 
was right at his own door and could easily have 
been removed by him, with a shovel or team. 
By reason of these six facts defendant contends 
(a) that under the disputed evidence as to the 
horses being “as gentle as kittens,” on the one 
hand, or “a nervous, high-strung team,” on the 
Ciler, tiavas at least for the jury to say witether 
tie plaintiit should have used the road at all 
or whether he should have used the other road, 
or himself abated the alleged nuisance, or ad- 
vised defendant, from his experienced judgment 
in the handling of horses, as to the alleged prob- 
mele consequence Oi its failure, mats several at- 
tempts, adequately to meet the situation. In- 
deed (b), under this evidence, the issue of con- 
tributory negligense was established as a matter 
of law. We quote irom 


MHict, or Columbia v. Moulton, 182 Uy Ss, 576: 
Pies Ci. o40- 45 LL. Ed. 1237: 


St is requisite that the municipality caus- 
ing the obstruction should give reasonable notice 
to the traveling public of its presence, but that 
a view of the obstruction itself in time to avoid 
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it without injury amounts to notice. In other 
words, as stated by the Maine court, ‘no one 
needs notice of what he already knows,’ and 
‘knowledge of the danger is equivalent to prior 
notice,’ Yt Me. 296, 39 Atl. 1000. That the 
plaintii had notice ol the presence ot thea oller 
on the Park street in ample time to have avoided 
it is undisputed. When he turned from Four- 
teenth street into Park street it was broad day- 
light, there was nothing to obstruct his view 
westward, and im tact he festitied that the reiler 
was in plain sight. He was not induced or di- 
rected ly the agents of the District to proceed 
past the roller. He knew that such objects some- 
times frightened horses, but from his acquaint- 
ance with the disposition of his horse he believed 
that he could control the animal and drive safely 
past the roller, and he voluntarily undertook to 
do so. Now, it seems clear—particularly as the 
danger was neither hidden nor concealed—htat 
the District was under no obligation to restrain 
the plaintiff from attempting to pass, either by 
closing Park street or by other ineans. The 
District was not bound to presume that it would 
be necessarily hazardous to attempt to drive past 
the roller, stationary and quiet as tt was, and 
familar as horses in a large city usually are to 
the sight and sounds of electric and cable cars 
and horseless motors. The District, at best, was 
only chargeable with notice that the roller was 
an object which might frighten some horses of 
ordinary gentleness, not that it would evitably 
do so. It was bound to give sufficient warning 
to drivers of the presence of the roller in dwie 
to cnable them to avoid passing it, if desired. 
The District, however, had a right to assume 
that a driver of mature age was familiar with 
the habits and disposition of his horse, and was 
possessed of the common knowledge respecting 
the tendency of steam rollers to occasionally 
frighten such animals. The roller being law- 
fully on the street, the District was not bound 
to guard against the consequences of a voluntary 
attempt to drive by this roller. Certainly if a 


a, 
driver belicved that it would not be the natural 
and proper consequence of such an attempt that 
hits safety would be endangered, the District 
ought not to be charged with notice that the at- 
tempt would be dangerous either to life or limb.” 

In that case the Supreme Court reversed the 
decision of the trial court submitting the issue 
af contributory negligence. A similar ruling 
should be made here. At least defendant was 
entitled to have the jury pass on the issue. 


(D) 
RULINGS ON EVIDENCE. 


We will now consider the rulings on the 


evidence. 


(a) Haobmia Excessive Use of Lignom i aite 
Driver. 


Mie several sviilten Grier mvolve the iWeht 
of the defendant to show that the driver, when 
intoxicating liquor was available, alwavs hab- 
itually availed thereof, and used the same habit- 
ually for a period covering six months imined- 
lately prior to the accident, but all of these 
offers were rejected. 

We must be brief. There is a conflict in the 
authorities as to whether habit in the use of in- 
toxicating liquor 1s admissible to prove a per- 
son's condition at a particular time. Habit or 
disposition in many other matters is admissible 
to prove a fact. Common sense is to the effect 
that such evidence is admissible. Specific in- 
stances may not have any probative value, but 
habit or disposition is received by the mass of 


en 
mankind as very persuasive evidence in matters 
of this kind, and should not be excluded by any 


arbitrary rules of evidence. 
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However this may be, the case 1 question 
does not involve the use of mere habit as evi- 
dence. Here the defendant sought to show not 
only the habit of the driver when intoxicating 
liquor was available, but also that the liquor was 
available. When so coupled up the proof is 
proper. The following quotation from the case 
last cited clearly shows the court’s error in this 


instance: 


“It Was eiror to say **that evidence touchime 
the testator’s habits of intoxication had no bear- 
ing upon the question of his condition at the 
ime the will@was executed. in ie tcAsesone 
man who is shown to have taken one drink and 
who lias liquor at his command, an habitual 
lack of restraint in regard to it would increase 
the probability that he had taken more than 
could be directly proved, and so strengthen the 
probability that he was in the condition testified 
to by contestant’s witnesses.” 


Moreover, in reading im evidence cert de- 


Le 

positions, defendant waived the cross examin- 
ation, and thereupon plaintiff read it. The cross 
examination thus became plaintiff’s own proof 
and as the plaintiff elected to read also that part 
thereof relating to the habits of the driver, this 
became proof of plaintiff in his own case intro- 
duced at his instance and defendant was entitled 
fOmrctteitem lr, LOL Oye) 


(b) The Driver's Inconsistent Statements. 


The driver testified that just before the time 
when he claims that the horses were frightened 
Pyaiiescaietss tev liad at the top Ot hilllmerm 
Lie approaci to the erossine been iriehtemed 
by a piece of paper. Me admitted atterwards 
that this occurred near the bottom of the hill 
Meeymee te) ile weameaiss (1p jepetsen oy, OREO). 
Defendant's proof showed that this was what 
caused the runaway (Tr. p. 164-176). Defend- 
ant sought to show that the driver made tncon- 
sistent statements to the effect that it was this 
paper, and not the carcass which caused the run- 
away (Ir. p, 134-135, 143, 163), 

I'irst, as regards the driver’s testimony at 
the former trial being admitted at all. In ac- 
counting for his absence all that was shown was 
fiat le was at the time oF the trial, im Dakota 
but nothing was done to show when he went 
there, or how long he would be there or efforts 
made to get him or why he was not served with 
a subpoena. This showing was not sufficient. 


The witness must be shown to be a non-resident 


sy) 
or absent in the sense of a permanent or indef- 


ite absence. 
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Moreover, we think, in the light of the driv- 
ers absence, that the mile of the statute im 1 
gard to impeachment was subject to a logical 
qualification, and that under such circumstances 
the witness may be impeached without any more 
definite foundation being laid. 

DOr ky. Co. ve.1\ ilhams, Zi 50.2326 (dicing 
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Sut in the light of changed conditions defend- 
ant was entitled to withdraw its disclaimer and_ 
pon its withdrawing its disclaimer, the testi- 
mony became incompetent. Indeed defendant 
was entitled as an absolute right to withdraw 
theaitestion andeanswer, ln l3 Cyc. subsp cpa- 


sitions, page 985, it is said: 


cen eaes 


“.\ deposition may be good in part and bad in 
part. The party proposing to use it must use 
it only to prove that part which is competent 
for him to prove, and in introducing or read- 
ing it in evidence he may omit incompetent or 
irrelevant facts or statements therein contained 
and answers which are not responsive, and where 
part of the evidence is admissible it is error to 
reject the whole.” 


Indeed defendant had an absolute right to 
withdraw the question and answer as a part of 
the cross-examination. It was not directly con- 
nected with the remainder of the cross-examina- 
tion or necessary to explain the preceding part. 
In such cases it is well settled that a party is not 
compelled to read in evidence all of his interro- 
gatories and the answers thereto, but need read 
only all necessary to understand that part of the 
deposition which he asks to have read as to a 
certain issue. Many authorities are to the effect 
Hitt agparty is enjitled to read such part O71 4 
deposition as he desires, leaving the other party 
to read the remaining part, but at any rate, 


whatever may be the rule in this respect, the 


matter in hand being an independent matter, not 


a part or a necessary explanation of the preced- 
ing cross-exanunation, defendant could certain- 


ly decline to read that part. 


Bowen v. Durant, 140 N. W. 728. 

Forbes v. Snyder, 94 Ill. 374 (see note 13 
ies 5)r 

Slietrer v. Mverest 168 led. 622 ate26: 

Cental Coal Co. v. Penny, 173) ede 340: at 
346. 

Crotty v Chicago Etc. R. Co., 169 Fed. 593 
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Plaintiff, however, was, under the above au- 
thorities, entitled, if it desired, to read in evi- 
dence any other competent portion of the cross 
examination, or incompetent, if not objected to 
the defendant, but in such case the part so read 
by the plaintiff becomes plaintiff's proof, com- 
petent or incompetent.” Thus m Simith vw, Bane 
20 NAW. 234 the court says: 


“With weference: to the objections “taken! te 
particular questions and answers, we think the 
proper rule is that when a party uses a depost- 
tion taken, but not used, by his opponent, he 
makes it his own, and his opponent has the 
same right of objection to the interrogatories 
and answers as respects matter and substance, 
as if the deposition had been taken by the party 
offering it in evidence.” 

Kelley, C2 Bee On Til NeW ec 

McCutchen vy, Jackson, 40 S2\V. 177. 

Reed v. Holloway. 127 5. .Wy. 1189, at 1 liz 
MMaece vals Se 325 ea OZ: 

Chess stone €0, a Mosccn 100s. Wy so2ee 

Ry: Co, vy, Ritter, 41 5. W733. 

Dogocit.. Green, Jeri 2 eaie220, 

In re Simithy 26° NS WV 234. 


‘As this testimony of the declarations of ihe 
driver thus became, not cross-examination by 
the defendant, but testimony of substance m- 
troduced at the instance of the plaintiff, the de- 


fendant was entitled, whether the same was com- 


Bi 
petent or incompetent, to rebut evidence thus 
constituting a part of the plaintiff's case. 
Morgan v. State, 88 Ala. 223; 6 So. 761. 
Mabie lec. R. Co, v. Maddy 92 Ala, 267 
Peo 10u. 

Meintvre v. White, 124+ Ala. 177; 26 So. 937. 

Perkins v. Hayward, 124 Ind. 449; 24 N. E. 
HOS: 

Nost v. Rosecrans, 66 la. 405, 407; 23 N. W. 
O05. 

Spatmdinow RR. Co;.98 la, 205267 Ia ezz7. 

Hamilton v. (Co, OR NAVs Zaz, 

State v. Slack 69 Vt. 486; 38 Atl. 311. 

Sigler, Cllatier, 43° WV. Va 700.25 ae 

ale 

iin ovelieiiie eclitationsror  themdni en 
that it was a piece of paper and not the carcass, 
were admissible by the express provision of the 
statutes of Montana. Remember that these de- 

clarations are not the declayations of a mere eye- 

Witness or bystander; they are the declarations 
of the plaintiff himself. The driver stood in 
the shoes of the plaintiff. He was the sole act- 
ive representative of the plaintiff's case, and 
iis duty inthe premises was in issue. 

In such a case, although it is well settled, of 
course, that the declarations of a bystander, 
whether an agent or not, made after the fact, 
are not admissible when not made in the course 
of his agency, our statutes clearly recognize that 
when the agent is the sole acting representative 
of the plaintiff's case, and his conduct is in 
issue, whatever would be evidence for or against 


him is evidence for or against the parties here. 


— 7 
Thus Section 7868 of the Revised Codes of Mon- 
tana provides: 

“Where a question in dispute between the 
parties is the obligation or duty of a third per- 
son, whatever would be the evidence for or 
against such person is prima facie evidence be- 
Tveen Lacs partics, » 

It will be observed that this statute is not 
limited to contract obligation. It includes cases 
of “diy “and clearly theaduty Gf thesdinver 16 
the sole responsible acting representative of the 


plaintiff's case was in issue here. 


The previous sections of this statute recog- 
nize the hearsay rule and cover its exceptions. 
Really this section 1s but a part of three preced- 
ing sections. 

Thus Section 7865 provides the general rule 
(hit tie iehtsson au panty are tor 2ilectedan, 
any declaration of a third person, and that such 
declarations cannot be received in evidence. 
This is the general recognition of the hearsay 
rule. 


Then Section 7866 provides for the excepiion 
in cases of declarations by prior holders of title. 


Then Section 7867 provides for the exception 
im (Ne Case! oral cis anc the tes ocsiac. 

Then comes the section in question and this 
section is also followed by Section 7869 relating 
to the exceptions in cases of pedigree, and Sec- 
tion 7870 relating to declarations against a 
pecuniary interest. 

The instant case comes within said Section 
7868. The statute sensibly provides that declar- 


aoe 
ations by an agent such as the driver was in 
lime Case (lle sole aciine tepreschtative of tlic 
plaintiff's case, though not made under oath, 
are sufficiently protected by the motive of the 


driver to protect himself, and if the admission 


is against interest, manifestly it is only because 
of the compelling truth of the facts. Indeed, 
with the exception of some cases not quite clear, 
and when confusion is removed, it is doubtful 
whether such evidence is not admissible at com- 
ino lava tine rate the statute avas: con 
clusive. 

The above theory was clearly advanced to the 


coum but the proot was demed (ia. p. 133). 


(C) 


The testimony of the plaintiff's witness, Mrs. 
Charles Allison was taken by deposition before 
United States Commissioner, who had no right, 
of course, to rule upon the competency of the 
testimony adduced. Indeed, the stipulation ex- 
pressly provided that objections should be made 
mmc uledaipon by ihe court (Trp, 200) \ Vinten 
this deposition was taken the witness was asked 


in part in regard to conversations she had with 
Mrs. Ennis after the accident as to how it hap- 
pened. Thereupon the defendant cross-exaim- 
ined the witness in this regard, and also sounded 
her recollection, the result of which was that 
she testified that in those conversations as to 
how the accident happened Airs. Ennis made no 


complaint about the driver or any reference 


—&0— 

showing his having used intoxicating liquor 
(Tt. p. 102-103 

Now, the court, on being called upon to rule, 
excluded the direct examination, but required 
this cross-examination to remain in the case 
over defendant's objection. The direct exam- 
ination as to conversations having been stricken, 
the cross-examination in reference thereto went 
bs ell 

Bo & OG. R. Co. y. Dever, 75 Ail, 352-a1 3a 
Bertenshaw v. Laney, 9+ Pac. 805 at 806. 

McCutcheon v. Jackson, 40 S. W. 177. 

Bentley v. Bentley's Estate, 101 N. W. 976. 


Achilles v. Achilles, 28 N. E. 45 at 46. 
Callison smith. 20) Kas. 28. 


Miscellaneous other rulings on evidence have 
been set forth in the outline as to the miscon- 
duct of the court. 


(EF) 
MISCONDUCT OF THE COURT. 


The conduct of the court at the trial has been 
reviewed necessarily we think at length. Indeed, 
ii 1s this necessary review which has made tins 
brief altogether too long. We complained of 
this conduct. We think the opinion filed il- 
lustrates and gives color to the cold, printed 
transcript. There are some portions of the 
opinion which we think no one would attempt 
to alisyer. “\Ve prefer merely to forget tiem 
and in the preparation of this brief we have for- 
gotten them. 

No inatter what the court may say or do, 


there is this difference between counsel and 


\ 
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the court. <A finding of misconduct or a re- 
flection upon counsel hits but a single individual, 
but a finding of misconduct or reflection against 
a judge is not, and cannot be merely personal 
to him. Counsel, therefore, in presenting such 
eecharge, is required, we think, to bear in mind 
that a criticism against a particular judge, is 
a criticism going beyond him to the court itself. 
[or this reason, we have endeavored in every 
instance, 1n presenting our contentions, to show 
He respect tor the courtewhichewe have, and im 
characterizing the action of the court it will be 
noted that we have qualified our assertions by 
stating that they are our opinions as to what 
transpired, and when actions seemed particular- 
ly incomprehensible, we have endeavored to pre- 
sent them respectfully, but we trust that these 
qualifications, inserted by way of respect for the 
court, in the difficult task of reviewing an even 
disagreeable experience, will not be taken as an 
indication of any lack of abundant confidence 
dete inerits of the contention that the courts 
action was throughout prejudicial to the de- 
fendant. 

The citation of authorities is not valuable 
here. Each case must be considered on its 
merits, Ihe views ot the courts are set iorth 
im 38 Cyc, 1316-1325, where the vast array of 
authorities are set forth, most of which, be it 
said to the credit of the courts, are to the effect 
that the tmstances are rare where any single 
example of misconduct has been held prejudicial 


Emre 


Opus 


We know the fearful burden we undertake to 
discharge when we present this matter by a 
cold printed transcript. Although the court, in 
its opinion, we think, sets us an example of de- 
parting trom, the record; we lave ied ont 
selves to tlie wery record 11sel\ 

The case is readily distinguishable from 
others. \Ve have here a complaint, not as to 
a single ruling, or as to a single example of 
misconduct, but as to the entire course of the 
trial involving comments upon the evidence, the 
witnesses and defendant's counsel, comments 
upon defenses interposed, undue harsh restric- 
tions on the examination, the apparent forcing 
of useless objections on the plaintiff, and the 
sustaining thereof to the embarrassment of the 
defendant, all of which, when finally respect- 
fully challenged before the court and jury at 
the conclusion of the trial, 1s met by no cor- 
rection of the court or indication to the jury 
that counsel has misunderstood the court. On 
ile contrary, im tle jutys presence, te conm 
rather confirms them in the impressions which 
they had probably gained, and says in substance 
ihatait 9the “courts actions indve = aitectedmdic 
july, wwe are at liberty to attempt to take vine 
most of it. 

Inv meatty all ‘cases the error of the counted 
any, in stich matters involves a single thought- 
less remark made by the court, which on its 
being called to his attention, is met by a frank 
review Of his ve@meon anda statement tosthe jimi, 


that counsel has misunderstood. Generally this 


Deen ee EEE 


ees 
will cune most errors. We think i would 
scarcely cure (though it might have helped with 
the jury) the conduct here complained of, be- 
Eiice sad cour Cantot be Wosmle to 2 party 
throughout a trial and then later correct itself | 
cieuie eid: 

We would call the court’s attention te one 
wery recent case weiere tt has been lreld that a 
single unfortunate remark of the court may sr 
poison the mind of the jury that even when cor- 


rected by the court the damage done is not re- 


panel GO Mork Co., aN. 


“> 
DAMAGES. 


All of the testimony on damages will be 
found on pages 61-62, 69-71, 77-78, and 80 of 
ine tramseript. It slows that the qolainiiir 
necessarily spent more money in proper provis- 
ion for his wife than the monev loss sustaimed. 
Money loss and pecuniary loss are not entirely 
synonomous, but under the evidence the verdict 
ies a imatter Ol lavanot merely excessive and 
indicating passion and prejudice, or a mistaken 
judgment on the part of the jury which could 
not be reviewed on appeal from the judgment; 
it ts without evidence to support it and the 
judgment must therefore be reversed. The fol- 
lowing authorities will show the views of the 
courts as to the measure of damages which can- 


not be sustained 1n these cases: 


poCCCr one vy. Winton Rds Co, 107 N.Y. S. 
401. 
$2500 Bond v. Atkinson, 9 Ohio Cir. Dec. 185. 


=e 


3/7000 Nelson v. Lake Shore Elec. Rt aie 
lich, 582,62 .N. We 093. 

©2000 lag we \WWiest Jersey Sk Comic @ 
|. Law. 6337-2 Atl 16a 

~oO000 Sherman v. West Stace Co., 2+ Ja. 
21>, 

$4000 Chicago Elec. R. Co. v. Goebel, 129 
Ii, Nope te2 

Ss000 Glenn v. N. ¥2C., 28 NewS. 36n 

posOO Ne hitwre= oy 6O a7 aan 

$10,000 Sinith v. Lehigh Valley R. Co., 69 N. 


Vo S sel 

$3500 Oakes v. Me. Central, 95 Me. 103, 49 
Atl. 418. 

72000 Ronson vy. CP. R., 18 Ont: Maw Rep: 
Or. 


$1500 York v. Can, Atl. Steamship Co., 22 
Cate oUpae lero, 

S100 Mitchell. No\ Cy? Hine S35 mee 
DN Gos. 

Since the trial the plaintiff remarried, but 
the court ruled that this could not be considered 
as affecting damages. The weight of authority 
supports this view, but the ordinary lay judg- 
ment and the legislative declarations in compen- 
sation laws, including the Montana Workmen's 
Compensation Law, support the authorities to 
the effect that remarriage may be considered by 
Ole! jute 

The Sagenaw, 139 Fed, 906 at p. 915. 

Ry. Co. v. Ruelin, 8 W. 484 at 485. 

The size of the verdict may also be considered 
in connection with the argument in reference to 
the effect of the misconduct of the Court. 

Respectfully submitted, 
VIZ Y Ge wale 


Attornevs#tor Plaintiif imp aioe 


